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A

Engineering,ProcurementandConstructionAgreement
THISAGREEMENT!isenteredintoonthisthe........... dayof......... ,20.....
Between

[ThePresidentofIndiathroughtheNHIDCLrepresentedby:

MD,NHIDCL,PTIBuilding,ParliamentStreet,NewDelhi

(hereinafterreferredtoasthe“Authority”whichexpressionshall,unlessrepugnanttoth
econtextormeaningthereof,includeitsadministrators,successorsandassigns)ofOnePa
rt;

And

<insert name of party>2 the selected bidder3 having its registered office at
<insertregistered office address of the party>, (hereinafter referred to as the
“Contractor”which expression shall, unless repugnant to the context or meaning
thereof, includeitssuccessors andpermittedassigns)oftheOther Part.

Whereas:

[TheGovernmentofIndia]entrusted“Balance Work of Construction of Two-Lane
with hard shoulders of Merangkong Tamlu Mon road (Wakching Town
portion) on EPC basis from existing Km 59+000 to Km 73+640 [Design Km.
59+000 to Km. 72+450] (Design Length - 13.450 Km)(Package V) in the state
of Nagaland under SARDP-NE Phase A on EPC Mode”totheAuthority;

Serially numbered footnotes in this Agreement are for guidance of the Authority and should be
mittedfrom the draft Agreement forming part of Bid Documents. Footnotes marked “$” shall be
tained in thedraft Agreement.

Il  provisionsenclosed incurlyparenthesisshall  beretainedintheBid = Documentsand  shall
emodifiedasrequiredafterthe selectedbidderhasbeenidentified.

efers to the single entity or the lead member of the joint venture, which is the selected bidder under theRFP.

All asterisks in this Model Agreement should be substituted by project-specific particulars in the
raftAgreement formingpartof BidDocuments.

All project-specific provisions in this Model EPC Agreement have been enclosed in square
arenthesisandmaybemodified,asnecessary,beforeissuingthedraftAgreementformingpartofBidDocumen
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B.TheAuthorityresolvedtoconstruct the “Balance Work of Construction of Two-
Lane with hard shoulders of Merangkong Tamlu Mon road (Wakching
Town portion) on EPC basis from existing Km 59+000 to Km 73+640
[Design Km. 59+000 to Km. 72+450] (Design Length - 13.450
Km)(Package V) in the state of Nagaland under SARDP-NE Phase A on EPC
Mode”onEngineering, Procurement,Construction (“EPC”) basis in accordance with
the terms and conditions to be setforthinanagreementtobeentered into.

C.The Authority accordingly invited the proposals (the “Request for Proposals”
or“RFP”) from the eligible bidders as per the technical and commercial terms
andconditionsprescribedintheRFPforundertakingthe Project.

D. After evaluation of the bids received, the Authority accepted the bid of the
selectedbidder and issued its Letter of Acceptance No. <insert details> dated
<insert
date>(hereinaftercalledthe“LOA”)totheselectedbidderfor[rehabilitationandaugme
ntation of the above section of NH 29 (old NH-150) at the Contract
Pricespecifiedhereinafter,requiringtheselectedbiddertointeralia:

a. togivehisconsenttoenterintothisAgreementandtheenforceabilityoftheprovisi
onsthereof,within10(ten)daysofthedateofissueof LOA;

b. submitPerformanceSecurityandAdditionalPerformanceSecurity(ifany)asper
RFPrequirements ,and

c. executethisAgreementwithin30(thirty)daysofthedateofissueof LOA.

E. TheContractorhasfulfilledtherequirementsspecifiedinRecital(D)above;

NOW, THEREFORE, in consideration of the foregoing and the respective
covenantssetforthinthisAgreement,thesufficiencyandadequacyofwhichisherebyackn
owledged,theAuthorityherebycovenantstopaytheContractor,inconsiderationoftheobl
igationsspecifiedherein,theContractPriceorsuchothersumasmaybecomepayableunde
rtheprovisionsoftheAgreementatthetimesandinthemanner  specified by  the

Agreement and intending to be legally bound hereby, thePartiesagreeas follows:

DrafitContractAgreement
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Article1Definitions

and Interpretations

Definitions

ThewordsandexpressionsbeginningwithcapitallettersanddefinedinthisAgreement
shall, unless the context otherwise requires, have the meaning ascribedthereto
herein, and the words and expressions defined in the Schedules and
usedthereinshallhavethemeaningascribedtheretointhe Schedules.

InthisAgreement,thefollowingwordsandexpressionsshall,unlessrepugnanttothecont
ext or meaning thereof, have the meaning hereinafter respectively assigned tothem:

“AccountingYear’meansthefinancialyearcommencingfromthefirstdayofAprilofanycal
endaryearandendingonthethirty-firstdayofMarchofthenextcalendaryear;

“AdvancePayment”shallhavethemeaningsetforthinClause19.2;“Aff
ectedParty”shallhavethemeaningsetforthinClause21.1;

“Affiliate”"means,inrelationtoeitherParty{and/orMembers},apersonwhocontrols,isco
ntrolledby,orisunderthecommoncontrolwithsuchParty{orMember}(asusedinthisdefi
nition,theexpression“control”means,withrespecttoaperson which is a company or
corporation, the ownership, directly or indirectly, ofmore than 50% (fifty per cent)
of the voting shares of such person, and with
respecttoapersonwhichisnotacompanyorcorporation,thepowertodirectthemanagem
ent and policies of such person, whether by operation of law or by
contractorotherwise);

“Agreement”meansthisAgreement,itsRecitals,theSchedulesheretoandanyamendme
nts thereto, or any supplementary agreement made in accordance with
theprovisionscontainedinthisAgreement;

“Applicable Laws” means all laws, brought into force and effect by the GOI or
theStateGovernmentincludingrules,regulationsandnotificationsmadethere
under,andjudgments,decrees,injunctions,writsandordersofanycourtofrecord,applicab
leto thisAgreement and the exercise, performance and discharge of the respective
rights
andobligationsofthePartieshereunder,asmaybeinforceandeffectduringthesubsistenc
eofthis Agreement;

“ApplicablePermits”meansallclearances,licences,permits,authorisations,noobjectio
ncertificates,consents,approvalsandexemptionsrequiredtobeobtainedormaintainedu
nderApplicableLawsinconnectionwiththeconstruction,operationandmaintenanceofth
eProjectHighwayduringthesubsistenceofthisAgreement;

DrafitContractAgreement
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“AppointedDate”meansthedatedeclaredbytheAuthorityastheprojectcommencemen
tdatewiththeconsentofthecontractor,aspertheprocessprescribedinArticle3
and8ofthisAgreement;

“ArbitrationAct”meanstheArbitrationandConciliationAct,1996,withallitssubsequent
amendments;

“Authority”shallhavethemeaningattributedtheretointhearrayofPartieshere
inaboveassetforthinthe Recitals;

“AuthorityDefault”shallhavethemeaningsetforthinClause23.2;
“Authority’sEngineer”shallhavethemeaningsetforthinClause18.1;

“AuthorityRepresentative”meanssuchpersonorpersonsasmay
beauthorisedinwritingbytheAuthoritytoactonitsbehalfunderthisAgreementandshalli
ncludeanypersonorpersonshavingauthoritytoexerciseanyrightsorperformandfulfilla
nyobligationsoftheAuthorityunderthis Agreement;

“Bank”meansabankincorporatedinindiaandrecognizedbytheReserveBankoflndia
“Bank Rate” means the standard rate at which Reserve Bank of India is prepared
tobuy or re-discount bills of exchange or other commercial paper eligible for
purchaseundertheReserveBankofIndiaAct1934.

“BaseRate”meansthefloorrateofinterestannouncedbytheStateBankofIndiaforallits
lendingoperations;

“BaseDate”meansthelastdateofthecalendarmonth,whichprecedestheBidDueDateb
yatleast28(twentyeight)days;

“Bid” means the documents in their entirety comprised in the bid submitted by
the[selectedbidder/Jointventure]inresponsetotheRequestforProposalinaccordancew
iththeprovisionsthereof;

“Bid Security” means the bid security provided by the Contractor to the Authority
inaccordance with theRequest for Proposal, and which is toremain in force
untilsubstitutedbythePerformanceSecurity;

nu

“BidSecuringDeclaration”“BidSecuringDeclaration”’meansthedeclarationprovided

by theContractor to the Authority in accordancewith theRequest forProposal, and

which is to remain in force wuntil completion of the Project and
/orterminationoftheContract;

“ChangeinLaw”meanstheoccurrenceofanyofthefollowingaftertheBaseDate:

(@) theenactmentofanynewIndian law;

DrafitContractAgreement
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therepeal,modificationorre-enactmentofanyexistingIndian law;

thecommencement
ofanyIndianlawwhichhasnotcomeintoeffectuntiltheBaseDate; or

a change in the interpretation or application of any Indian law by a
judgmentofacourtofrecordwhichhasbecomefinal,conclusiveandbinding,asco
mpared to such interpretation or application by a court of record prior
totheBase Date.

“ChangeofScope”shallhavethemeaningsetforthinArticle13;

“Change of Scope Notice” shall have the meaning set forth in Clause 13.2
(i);“ChangeofScopeRequest’shallhavethemeaningsetforthinClause13.2(ii);“ChangeofSc
ope Order” shall have the meaning set forth in Clause 13.2 (iv);
“CompletionCertificate” shall have the meaning set forth in Clause 12.2;
“Construction” shallhavethemeaningsetforthinClause1.2(f);

“ConstructionPeriod”meanstheperiodcommencingfromtheAppointedDateandendingont
hedateoftheCompletionCertificate;

“ConstructionZone”shallhavethemeaningsetforthinClause8.3(i); “ContractPrice”
meanstheamountexcludingGSTspecifiedinClause9.1(i);

“Contractor”shallhavethemeaningattributedtheretointhearrayofPartieshere
inaboveassetforthinthe Recitals;

“ContractorDefault”’shallhavethemeaningsetforthinClause23.1;

“CurePeriod”meanstheperiodspecifiedinthisAgreementforcuringanybreachordefaul

tofanyprovisionofthisAgreementbythePartyresponsibleforsuchbreachordefaultands

hall:

(@) commence from the date on which a notice is delivered by one Party to
theother Party asking the latter to cure the breach or default specified in
suchnotice;

(b) not relieve any Party from liability to pay Damages or compensation
undertheprovisionsofthisAgreement; and

notinanywaybeextendedbyanyperiodofSuspensionunderthisAgreement;
provided that if the cure of any breach default by the Contractorrequires any
reasonable action by the Contractor that must be approved
bytheAuthorityortheAuthority’s
Engineerhereunder,theapplicableCurePeriodshallbeextendedbytheperiodtak
enbytheAuthorityortheAuthority’sEngineertoaccordtheir approval;

“Damages”shallhavethemeaningsetforthinparagraph(w)ofClausel.2;

“Defect” means any defect or deficiency in Construction of the Works or any

partthereof, which does not conform with the Specifications and Standards, and in
thecaseofMaintenance,meansanyDefectordeficiencywhichisspecifiedin Schedule-E;

“DefectsLiabilityPeriod”shallhavethemeaningsetforthinClause17.1;
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“Dispute”shallhavethemeaningsetforthinClause26.1;

“DisputeResolutionProcedure”meanstheprocedureforresolutionofDisputessetfort
hinArticle26;

“Drawings” means all of the drawings, calculations and documents pertaining to
theProject Highway as set forth in Schedule-I, and shall include ‘as built’ drawings of
theProjectHighway;

“Document” or “Documentation” means documentation in printed or written
form,or in tapes, discs, drawings, computer programmes, writings, reports,
photographs,films,cassettes,orexpressedinanyotherwritten,electronic,audioorvisualf
orm;

“Emergency”meansaconditionorsituationthatislikelytoendangerthesafetyorsecurity
of the individuals on or about the Project Highway, including Users thereof,
orwhichposesanimmediatethreatofmaterialdamagetoanyoftheProject Assets;

“Encumbrances” means, in relation to the Project Highway, any encumbrances
suchasmortgage,charge,pledge,lien,hypothecation,securityinterest,assignment,privil
egeorpriorityofanykindhavingtheeffectofsecurityorothersuchobligations,and  shall
include any designation of loss to payees or beneficiaries or any similararrangement
under any insurance policy pertaining to the Project Highway,
whereapplicablehereinbutexcludingutilitiesreferredtoinClause9.1;

“EPC”"meansengineering,procurementandconstruction;
“FinalPaymentCertificate”shallhavethemeaningsetforthinClause19.15;“FinalP
aymentStatement”shallhavethemeaningsetforthinClause19.13;

“ForceMajeure”or“ForceMajeureEvent”shallhavethemeaningascribedtoitinClaus
e21.1;

“GAD”or“GeneralArrangementDrawings”shallhavethemeaningsetforthinClau
se3.1 (iii)(b);

“GOI"’or“Government”meanstheGovernmentofindia;

“GoodIndustryPractice”meansthepractices,methods,techniques,designs,standards,s
kills,diligence,efficiency,reliabilityandprudencewhicharegenerallyandreasonablyexpe
ctedfromareasonablyskilledandexperiencedcontractorengagedinthesametypeofunde
rtakingasenvisagedunderthisAgreementandwhichwouldbeexpectedtoresultintheperf
ormanceofitsobligationsbytheContractorinaccordance
withthisAgreement,ApplicableLawsandApplicablePermits inreliable,safe,
economicalandefficient manner;

“GovernmentInstrumentality”’meansanydepartment,divisionorsub-
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divisionoftheGovernmentortheStateGovernmentandincludesanycommission,board,
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authority, agency or municipal and other local authority or statutory body
includingpanchayat under the control of the Government or the State Government,
as the casemay be, and having jurisdiction over all or any part of the Project
Highway or theperformance of all or any of the services or obligations of the
Contractor under orpursuantto thisAgreement;

“HandoverMemorandum”shallhavethemeaningsetforthinClause8.2;
“IRC”"meansthelndianRoadsCongress;

“IndemnifiedParty”meansthePartyentitledtothebenefitofanindemnitypurs
uantto Article25;

“IndemnifyingParty”meansthePartyobligatedtoindemnifytheotherPartypur
suantto Article25;

“IndirectPoliticalEvent”shallhavethemeaningsetforthinClause21.3;

“Insurance Cover” means the aggregate of the maximum sums insured under
theinsurancetakenoutbytheContractorpursuanttoArticle20,andincludesallinsurance
s required to be taken out by the Contractor under Clauses 20.1 and 20.9but not
actually taken, and when used in the context of any act or event, it shall meanthe
aggregate of the maximum sums insured and payable or deemed to be
insuredandpayableinrelationtosuchact or event;

“Intellectual Property” means all patents, trademarks, service marks, logos, get-
up,trade names, internet domain names, rights in designs, blue prints, programmes
andmanuals,drawings,copyright(includingrightsincomputersoftware),databaseright
s, semi-conductor, topography rights, utility models, rights in know-how
andotherintellectualpropertyrights,ineachcasewhetherregisteredorunregisteredandi
ncluding applications for registration, and all rights or forms of protection
havingequivalentorsimilareffectanywhereinthe world;

“InterimPaymentCertificate”’or“IPC’meanstheinterimpaymentcertificateissuedby
the Authority’s Engineer for payment to the Contractor in respect of
Contractor’sclaimsforpaymentraisedinaccordancewiththeprovisionsofthisAgreemen
t

“JointVenture”meansthegroupofentitieswhichhavecometogetherforimplementationofthisPro
ject;

“Lead Member” shall, in the case of a joint venture, mean the member of such

jointventure who shall have the authority to bind the contractor and each member of

theJoint venture; and shall be deemed to be the Contractor for the purposes of
thisAgreement; the Lead Member shall itself undertake and perform at least 51%
(fiftyonepercent) ofthetotallengthoftheProjectHighway;

“LOA”or “Letter of Acceptance” means the letter of acceptance issued by the
DrafitContractAgreement
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AuthorityasreferredtoinRecital(D);

“Maintenance” means the maintenance of the Project Highway as set forth in
Articlel4fortheperiodspecifiedtherein;

“MaintenancelnspectionReport”’shallhavethemeaningsetforthinClause15.2;“Maint
enance Manual” shall have the meaning ascribed to it in Clause 10.7;“Maintenance
Programme” shall have the meaning set forth in Clause 14.3;“Maintenance Period”
shall have the meaning set forth in Clause
14.1;“MaintenanceRequirements”shallhavethemeaningsetforthinClause14.2;

“MajorBridge”meansabridgehavingatotallengthofmorethan60(sixty) metersbetweenthei
nnerfacesofthedirtwallsasspecifiedinlRC:5;

“Manual”’shallmeantheManualofStandardsandSpecificationsforProjectHighwa
ys;

“MaterialAdverseEffect’meansamaterialadverseeffect ofanyactorevent
ontheability of either Party to perform any of its obligations under and in
accordance withthe provisions of this Agreement and which act or event causes a
material financialburdenorlosstoeitherParty;

“Materials” comprise of all the supplies used by the Contractor used in the Works
orforthemaintenanceofthe ProjectHighway;

“MonthlyMaintenanceStatementshallhavethemeaningsetforthinClause19.6;

“MORTH” means the Ministry of Road Transport and Highways or any

substitutethereofdealing withHighways;

“Non-PoliticalEvent”’shallhavethemeaningsetforthinClause21.2;

“Parties”meansthepartiestothisAgreementcollectivelyand“Party”shallmeananyofthe
partiestothisAgreementindividually;

“Performance Security” and “Additional Performance Security” shall have
themeaningsetforthinClause?7.1;

“Plant”meanstheapparatusandmachineryintendedtoformorformingpartoftheworksof
theWorks;

“PoliticalEvent”shallhavethemeaningsetforthinClause21.4;
“Programme”shallhavethemeaningsetforthinClause10.1(iii);

“Project”means theconstruction and maintenance of the Project Highway in
DrafitContractAgreement
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accordance with the provisions of this Agreement, and includes all works,
servicesandequipmentrelatingtoorinrespectoftheScopeofthe Project;

“Project Assets” means all physical and other assets relating to (a) tangible
assetssuchascivilworksandequipmentincludingfoundations,embankments,pavement
s, road surface, interchanges, bridges, culverts, road over-bridges,
drainageworks,trafficsignals,signboards,kilometer-
stones,[tollplaza(s)],electricalsystems,communicationsystems,restareas,reliefcenter
s,maintenancedepotsandadministrativeoffices;and(b)ProjectFacilitiessituatedontheS
ite;

“Project Completion Date” means the date on which the Completion Certificate
isissued;

“Project Completion Schedule” means the progressive Project Milestones set
forthin Schedule-]Jfor completion of  theProjectHighway onorbefore
theScheduledCompletionDate;

“Project Facilities” means all the amenities and facilities situated on the Site,
asdescribedinSchedule-C;

“ProjectHighway”meanstheSitecomprising“Balance Work of Construction of
Two-Lane with hard shoulders of Merangkong Tamlu Mon road (Wakching
Town portion) on EPC basis from existing Km 59+000 to Km 73+640
[Design Km. 59+000 to Km. 72+450] (Design Length - 13.450 Km)(Package
V) in the state of Nagaland under SARDP-NE Phase A on EPC Mode”and all
Project
Assets,anditssubsequentdevelopmentandaugmentationinaccordancewiththisAgree
ment;

“ProjectMilestone”meanstheprojectmilestonesetforthinSchedule-J;
“ProofConsultant”’shallhavethemeaningsetforthinClause10.2;
“QualityAssurancePlan”or“QAP”shallhavethemeaningsetforthinClause11.2;

“Re.”,“Rs.”or“Rupees”or‘IndianRupees”or“INR”meansthelawfulcurrencyoftheRe
publicoflndia;

“RequestforProposals”or“RFP”shallhavethemeaningsetforthinRecital‘C’;
“RetentionMoney”shallhavethemeaningsetforthinClause7.5;

“Right of Way” means and refers to the total land required and acquired for

theproject,bothinitswidthandlength,togetherwithallwayleaves,easements,unrestrict

edaccess and other rights of wayhowsoever described, necessary
forconstructionandmaintenanceoftheProjectHighwayinaccordancewiththisAgreeme
nt;

“SafetyConsultant’shallhavethemeaningsetforthinClause10.1;

“ScheduledCompletionDate”shallbethedatesetforthinClause10.3;
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“Scheduled Construction Period” means the period commencing from
theAppointedDateandendingonScheduledCompletionDate;

“ScopeoftheProject’shallhavethemeaningsetforthinClause2.1;
“Section”meansapartoftheProjectHighway;

“Site”shallhavethemeaningsetforthinClause8.1;

“Specifications and Standards” means the specifications and standards relating
tothe quality, quantity, capacity and other requirements for the Project Highway, as
setforth in Schedule-D, and any modifications thereof, or additions thereto, as
includedinthedesignandengineeringfortheProjectHighwaysubmittedbytheContracto
rto,andexpresslyapprovedby,the Authority;

"StagePaymentStatement"shallhavethemeaningsetforthinClause19.4;“Str
uctures”meansanelevatedroadoraflyover,asthecasemaybe;

“Sub-contractor” means any person or persons to whom a part of the Works or
theMaintenancehasbeensubcontractedbytheContractorandthepermittedlegalsuccess
orsintitletosuchperson,butnotanassigneetosuch person;

“Suspension”shallhavethemeaningsetforthinArticle22;

“SpecialisedWork”meanstheworkwhichrequiresexpertiseorparticularskill /techniq
ueoranadvancedlevelofknowledgeinthespecificfieldforundertakingtheworkasrequir
edintheProject.

“TakingOverCertificate’shallhavethemeaningsetforthinClause14.10;

“Taxes” means any Indian taxes including GST, excise duties, customs duties,
valueadded tax, sales tax, local taxes, cess and any impost or surcharge of like
nature(whether Central, State or local) on the goods, Materials, equipment and
servicesincorporated in and forming part of the Project Highway charged,
leviedorimposedbyanyGovernmentinstrumentality,butexcludinganyinterest,penaltie
sandothersumsinrelation thereto imposed on any account whatsoever. For the
avoidance of doubt,Taxesshallnotincludetaxesoncorporate income;

“Termination”meanstheexpiryorterminationofthisAgreement;

“Termination Notice” means the communication issued in accordance with

thisAgreementbyonePartytotheotherPartyterminatingthisAgreement;

“Termination Payment” means the amount payable by either Party to the
otheruponTerminationinaccordancewithArticle23;

“TermsofReference”or“TOR”shallhavethemeaningsetforthinClause18.2;
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“Tests”meansthetestssetforthinSchedule-
KtodeterminethecompletionofWorksinaccordancewiththeprovisionsofthisAgreemen
t

“TimeExtension”shallhavethemeaningsetforthinClause10.5;

“User”meansapersonwhotravelsorintendstotravelontheProjectHighwayoranypartth
ereofin/onanyvehicle;

“ValuationofUnpaidworks”shallhavethemeaningsetforthinClause23.5;

“Works” means all works including survey and investigation, design,
engineering,procurement, construction, Plant, Materials, maintenance, temporary works
and
otherthingsnecessarytocompletetheProjectHighwayinaccordancewiththisAgreement
;and

“WPI” means the wholesale price index for various commodities as published by
theMinistryofCommerceandIndustry,GOlandshallincludeanyindexwhichsubstitutes
the WPI, and any reference to WPI shall, unless the context
otherwiserequires,beconstruedasareferencetotheWPIpublishedfortheperiodending
withthepreceding month.

DrafitContractAgreement

mmlmmﬂmn‘u}@m%m% ‘ Page250f148




Interpretation

InthisAgreement,unlessthecontextotherwise requires,

(a)

referencestoanylegislationoranyprovisionthereofshallincludeamendmentorr
e-
enactmentorconsolidationofsuchlegislationoranyprovisionthereofsofarassuc
hamendmentorre-
enactmentorconsolidationappliesoriscapableofapplyingtoanytransactionent
eredintohereunder;

references to laws of India or Indian law or regulation having the force of
lawshallincludethelaws,acts,ordinances,rules,regulations,byelawsornotificati
ons which have the force of law in the territory of India and as
fromtimetotimemaybeamended,modified,supplemented,extendedorre-
enacted;

referencestoa“person”andwordsdenotinganaturalpersonshallbeconstruedas
areferencetoanyindividual,firm,company,corporation,society, trust,
government, state or agency of a state or any association
orpartnership(whetherornothavingseparatelegalpersonality)oftwoormoreof
theaboveandshallincludesuccessorsand assigns;

the table of contents, headings or sub-headings in this Agreement are
forconvenienceofreferenceonlyandshallnotbeusedin,andshallnotaffect,theco
nstructionorinterpretationofthis Agreement;

the words “include” and “including” are to be construed without
limitationandshallbedeemedtobefollowedby“withoutlimitation”or“butnotlim
itedto”whetherornottheyarefollowedbysuch phrases;

referencesto“construction”or“building”include,unlessthecontextotherwisere
quires,surveyandinvestigation,design,developing,engineering,procurement,s
upplyofplant,materials,equipment,labour,delivery,transportation,installation
,processing,fabrication,testing,andcommissioningofthe ~ Project = Highway,
includingmaintenance
duringtheConstructionPeriod,removingofdefects,ifany,andotheractivitiesinci
dentaltotheconstructionand“construct”or“build”shallbeconstrued
accordingly;

references to “development” include, unless the context otherwise
requires,construction,renovation,refurbishing,augmentation,up-
gradationandotheractivities incidental thereto during the Construction
Period, and “develop”shallbeconstrued accordingly;

anyreferencetoanyperiodoftimeshallmeanareferencetothataccordingtolndia
nstandard time;

anyreferencetodayshallmeanareferencetoacalendar day;
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§)] references to a “business day” shall be construed as a reference to
aday(otherthanaSunday)onwhichbanksinDelhiaregenerallyopenforbusiness;

DrafitContractAgreement
Page270f148



anyreferencetomonthshallmeanareference toacalendarmonthas
pertheGregoriancalendar;

references to any date, period or Project Milestone shall mean and
includesuch date, period or Project Milestone as may be extended pursuant
to thisAgreement;

any reference to any period commencing “from” a specified day or date
and“till” or “until” a specified day or date shall include both such days or
dates;provided that if the last day of any period computed under this
Agreement
isnotabusinessday,thentheperiodshallrununtiltheendofthenextbusinessday;

thewordsimportingsingularshallincludepluralandvice versa;
referencestoanygendershallincludetheotherandtheneutral gender;

“lakh” means a hundred thousand (100,000) and “crore” means ten
million(10,000,000);

“indebtedness” shall be construed so as to include any obligation
(whetherincurred as principal or surety) for the payment or repayment of
money,whetherpresentorfuture,actualor contingent;

” o«

referencestothe“winding-up”,“dissolution”,“insolvency”,or“reorganisation” of
a company or  corporation shall be construed  so as
toincludeanyequivalentoranalogousproceedingsunderthelawofthejurisdictio
n in which such company or corporation is incorporated or
anyjurisdictioninwhichsuchcompanyorcorporationcarriesonbusinessincludi
ng the seeking of liquidation, winding-up, reorganization,
dissolution,arrangement,protectionorreliefof debtors;

save and except as otherwise provided in this Agreement, any reference,
atany time, to any agreement, deed, instrument, license or document of
anydescriptionshallbeconstruedasreferencetothatagreement,deed,instrumen
t, licence or other document as amended, varied,
supplemented,modifiedorsuspendedatthetimeofsuchreference;providedthatt
hisClauseshall not operate so as to increase liabilities or obligations of the
Authorityhereunderorpursuantheretoinanymanner whatsoever;

anyagreement,consent,approval,authorisation,notice,communication,inform

ation or report required under or pursuant to this Agreement from
orbyanyPartyortheAuthority’sEngineershallbevalidandeffectiveonlyifitisinw

ritingunderthehandofadulyauthorisedrepresentativeofsuchPartyortheAutho

rity’sEngineer,asthecasemaybe,inthisbehalfandno to therwise; the Schedules
and Recitals to this Agreement form an integralpart of this Agreement and
will be in full force and effect as though they
wereexpresslysetoutinthebodyofthis Agreement;

referencestoRecitals,Articles,Clauses,Sub-
clausesorSchedulesinthisAgreementshall,exceptwherethecontextotherwisere
quires,meanreferencestoRecitals,Articles,Clauses,Sub-
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clausesandSchedulesoforto
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this Agreement, and references to a Paragraph shall, subject to any
contraryindication,beconstrued as areferencetoaParagraphof
thisAgreementoroftheScheduleinwhichsuchreference appears;

the damages payable by either Party to the other of them, as set forth in
thisAgreement, whether on per diem basis or otherwise, are mutually
agreedgenuine pre-estimated loss and damage likely to be suffered and
incurred bythe Partyentitledtoreceivethesameandare notbyway
ofpenaltyorliquidateddamages(the“Damages”);and

time shall be of the essence in the performance of the Parties’
respectiveobligations. If any time period specified herein is extended for the
reasonsspecifiedintheAgreement,suchextendedtimeshallalsobeofthe essence.

UnlessexpresslyprovidedotherwiseinthisAgreement,anyDocumentationrequiredto
be provided or furnished by the Contractor to the Authority shall be provided
freeofcostandinthreecopies,andiftheAuthorityisrequiredtoreturnanysuchDocumenta
tion with its comments and/or approval, it shall be entitled to retain twocopies
thereof.

The rule of construction, if any, that a contract should be interpreted against
thepartiesresponsibleforthedraftingandpreparationthereof,shallnotapply.

Any word or expression used in this Agreement shall, unless otherwise defined
orconstruedinthisAgreement,bearitsordinaryEnglishmeaningand,forthesepurposes,t
heGeneralClausesAct,1897shallnot apply.

Measurementsandarithmetic conventions

All measurements and calculations shall be in the metric system and
calculationsdoneto?2(two)decimalplaces,withthethirddigitof5(five)orabovebeingrou
ndedupandbelow5(five)beingrounded down.

Priorityofagreementsand errors/discrepancies

ThisAgreement,andallotheragreementsanddocumentsformingpartoforreferredto in
this Agreement are to be taken as mutually explanatory and, unless
otherwiseexpressly provided elsewhere in this Agreement, the priority of this

Agreement andother documents and agreements forming part hereof or referred to

herein shall, intheeventofanyconflictbetweenthem,beinthefollowing order:

(@) this Agreement; and all other agreements and documents forming part
hereofor referred to herein; i.e. this Agreement at (a) above shall prevail over
theagreementsanddocumentsat(b).

Subject to the provisions of Clause 1.4 (i), in case of ambiguities or
discrepancieswithinthisAgreement,thefollowingshall apply:

(@) betweentwoormoreClausesofthisAgreement,theprovisionsofaspecific
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(b)

(c)
(d)

(e)

®

ClauserelevanttotheissueunderconsiderationshallprevailoverthoseinotherClauses
betweentheClausesofthisAgreementandtheSchedules,theClausesshallprevail
andbetweenSchedulesandAnnexes,theSchedulesshall prevail;

betweenanytwoSchedules,theSchedulerelevanttotheissueshall prevail;

betweenthewrittendescriptionontheDrawingsandtheSpecificationsandStand
ards,thelattershall prevail;

betweenthedimensionscaled fromtheDrawing
anditsspecificwrittendimension,thelattershallprevail; and

betweenanyvaluewritteninnumeralsandthatinwords,thelattershallprevail.

1.5 Jointandseveralliability

1) IftheContractorhasformedajointVentureoftwopersonsforimplementingtheProject:

()

these persons shall, without prejudice to the provisions of this Agreement
orany other agreementbe deemed to be jointly and severally liable to
theAuthorityfortheperformanceoftheAgreement;and

(b) the Contractor shall ensure that no change in the composition of the
JointVentureiseffectedwithoutthepriorconsentoftheAuthority.
(ii) Without prejudice to the joint and several liability of all the members of the

JointVenture, the Lead Member shall represent all the members of the Joint Venture
andshallalwaysbeliableandresponsiblefordischargingthefunctionsandobligationsoft
he Contractor. The Contractor shall ensure that each member of the Joint

Ventureshall be bound by any decision, communication, notice, action or inaction of

the LeadMember on any matter related to this Agreement and the Authority shall be

entitledto rely upon any such action, decision or communication of the Lead

Member. TheAuthorityshallreleasethepaymentsonlyinthenameof]V.

6ThisClausel.5maybeomittediftheContractorisnotajJointventure.EveniftheContractorisaJointventure,theA

uthority may;atitsdiseretion;deletethisprovision.
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Article2Scope

oftheProject

ScopeoftheProject

UnderthisAgreement,thescopeoftheProject(the“ScopeoftheProject”)shallmean
andinclude:

(a)

UILDING NFRASTRUCTURE - BULDING THE NATION

constructionoftheProjectHighwayontheSitesetforthinSchedule-
AandasspecifiedinSchedule-
BtogetherwithprovisionofProjectFacilitiesasspecifiedinSchedule-
C,andinconformitywiththeSpecificationsandStandardssetforthinSchedule-D;

maintenance of the Project Highway in accordance with the provisions of
thisAgreement and in conformity with the requirements set forth in
Schedule-E;and

performanceandfulfillmentofallotherobligationsoftheContractorinaccordanc
ewiththeprovisions ofthisAgreement andmatters
incidentaltheretoornecessaryfortheperformanceofanyorallofthe
obligationsoftheContractorunderthisAgreement.

DrafitContractAgreement

H Page330f148




Article
30bligationsoftheAuthority
3.1 ObligationsoftheAuthority

i) TheAuthorityshall,atitsowncostandexpense,undertake,complywithandperformallits
obligationssetoutinthisAgreementorarisinghereunder.

(ii) The Authority shall be responsible for the correctness of the Scope of the
Project,Project Facilities, Specifications and Standards and the criteria for testing of
thecompletedWorks.

(iii) The Authority shall, upon submission of the Performance Security as per the RFP
bytheContractor,shallprovidetotheContractor:

(@) Nolessthan90% (ninetypercent)oftherequiredRightof
WayoftheConstructionZoneoftotallengthoftheProjectHighwaywithinaperiodo
f30(thirty) days from the date of this Agreement, which shall be in
contiguousstretchesoflengthnotlessthan1(One)kilometer.

(b) approvalofthegeneral arrangementdrawings
(the“GAD”)fromrailwayauthorities to enable the Contractor to construct
road over- bridges/ under-bridges at level crossings on the Project Highway
in accordance with
theSpecificationsandStandards,andsubjecttothetermsandconditionsspecified
insuchapproval,withinaperiodof60(sixty)daysfromtheAppointed Date, and
reimbursement of all the costs and expenses paid by theContractor to the
railway authorities for and in respect of the road over-bridges/
underbridges;and?”

(9 allenvironmentalclearancesasrequiredunderClause4.3.8

(iv) Delay in providing the Right of Way or approval of GAD by railway authorities, as
thecase may be, in accordance with the provisions of Clause 3.1 (iii) shall entitle
theContractor to Damages in a sum calculated in accordance with the provisions
ofClause8.3ofthisAgreementandTimeExtensioninaccordancewiththeprovisionsofCla
use 10.5 of this Agreement. For the avoidance of doubt, the Parties agree that
theDamages for delay in approval of GAD by the railway authorities for a particular
roadover-bridge/under-
bridgeshallbedeemedtobeequaltotheDamagespayableundertheprovisionsofClause8.
3fordelayinprovidingRightofWayforalengthof2 (two)kilometreforeachsuchroadover-
bridge/under-bridge.

7Clause(b)maybeomittediftheProjectdoesnotincludearoadover-bridge/under-bridge.

8Clause3.1(iii) (c)maybesuitablymodifiedintheeventthatallthe
environmentalclearancesfortheProjectHighwayhavebeenreceivedorarenotrequired.ltshould
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beclearlystated that all the environmental clearances for the Project Highway have been
received; orsuch environmental clearancesfortheProjectHighwayarenot required.
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Notwithstanding anything to the contrary contained in this Agreement, the
PartiesexpresslyagreethattheaggregateDamagespayableunderClauses3.1(iv),8.3and
9.5 shall not exceed 1% (one per cent) of the Contract Price. For the avoidance
ofdoubt,theDamagespayablebytheAuthorityundertheaforesaidClausesshallnotbeadd
itive if they arise concurrently from more than one cause but relate to the
samepartof theProjectHighway.

BoththepartiesagreethatpaymentofsuchDamagesshallbefullandfinalsettlementofallcl
aimsoftheContractorandsuchcompensationshallbethesoleremedyagainstdelays  of
the Authority and both parties further agree that the payment of Damagesshall be
the final cure for the Contractor against delays of the Authority,
withoutrecoursetoanyotherpayments.

TheAuthorityagreestoprovidesupporttotheContractorandundertakestoobserve,com
ply with and perform, subject to and in accordance with the provisions of
thisAgreementandtheApplicableLaws,thefollowing:

(a) uponwrittenrequestfromtheContractor,andsubjecttotheContractorcomplying
withApplicableLaws,providereasonablesupporttotheContractor in procuring
Applicable Permits required from any
GovernmentInstrumentalityforimplementationoftheProject;

upon written request from the Contractor, provide reasonable assistance
totheContractorinobtainingaccesstoallnecessaryinfrastructurefacilitiesandut
ilities,includingwaterandelectricityatratesandontermsnolessfavourable than
those generally available to commercial customers
receivingsubstantiallyequivalentservices;

procure that no barriers that would have a material adverse effect on
theworksareerectedorplacedonorabouttheProjectHighwaybyanyGovernmen
t Instrumentality or persons claiming through or under it, exceptfor reasons
of Emergency, national security, law and order or collection ofinter-
statetaxes;

not do or omit to do any act, deed or thing which may in any manner
violateanyprovisionsofthisAgreement;

support,cooperatewithandfacilitatetheContractorintheimplementationofthe
ProjectinaccordancewiththeprovisionsofthisAgreement;and

upon written request from the Contractor and subject to the provisions
ofClause4.3,providereasonableassistancetotheContractorandanyexpatriatepe
rsonnel of the Contractor or its Sub-contractors to obtain the applicablevisas
and the requisite work permits for the purposes of discharge by
theContractor or its Sub-contractors of their obligations under this
AgreementandtheagreementswiththeSub-contractors.

MaintenanceobligationspriortotheAppointedDate

TheAuthority shall, priorto theAppointedDate,maintaintheProjectHighway, at its
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owncostandexpense,sothatitstrafficworthinessandsafetyareatnotimemateriallyinferi
orascomparedtoitscondition10(ten)dayspriortothelastdateforsubmissionoftheBid,a
ndintheeventofanymaterialdeteriorationordamageotherthan normal wear and tear,
undertake repair thereof. For the avoidance of doubt,
theAuthorityshallundertakeonlyroutine

maintenancepriortotheAppointedDate,andits
hallundertakespecialrepairsonlyintheeventofexcessivedeteriorationordamagecause
ddue tounforeseeneventssuchasfloodsor earthquake.

3.3 EnvironmentalClearances

The Authority represents and warrants that the environmental clearances
requiredfor construction of the Project shall be procured by the Authority prior to
the date
ofissueofLOA.Fortheavoidanceofdoubt,thepresentstatusofenvironmentalclearancesis
specifiedinSchedule-A.°

34 DeemedTerminationupondelay

Without prejudice to the provisions of Clauses 8.3, and subject to the provisions
ofClause 7.3, the Parties expressly agree that in the event the Appointed Date does
notoccur, for any reason whatsoever, within 90 days of signing of the Agreement
andsubmissionofthefullPerformanceSecuritybytheContractor,theAgreementshallbed
eemed to have been terminated. The Authority shall pay damages to the
Contractorequivalent to 1% of the Contract Price (3% in case of standalone bridge
projects).
Allotherrights,privileges,claimsandentitlementsoftheContractorunderorarisingoutof
this Agreement shall be deemed to have been waived by, and to have ceased.
TheContractor shall hand over all information in relation to the Highway, including
butnotlimitedtoanydata,designs,drawings,structures,information,plans,etc.prepared
bythem fortheHighway,to theAuthority.

9 Clause 3.3 may be suitably modified in the event that all the environmental clearances for
theProject Highway have been received or are not required. It should be clearly stated that all
theenvironmental clearances for the Project Highway have been received; or such
environmentalclearancesfortheProjectHighwayarenotrequired.
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Article4

ObligationsoftheContractor

Obligationsofthem Contractor

Subject to and on the terms and conditions of this Agreement, the Contractor
shallundertake the survey, investigation, design, engineering, procurement,
construction,andmaintenanceoftheProjectHighwayandobserve,fulfill,complywithand
performallitsobligationssetoutinthisAgreementorarisinghereunder.

TheContractorshallcomplywithallApplicableLawsandApplicablePermits(including
renewals as required) in the performance of its obligations under thisAgreement.

Subject to the provisions of Clauses 4.1 (i) and 4.1 (ii), the Contractor shall
dischargeits obligations in accordance with Good Industry Practice and as a
reasonable andprudentperson.

TheContractorshallremedy any andallloss,defects,ordamagetotheProjectHighway
from the Appointed Date until the end of the Construction Period at theContractor’s
cost, save and except to the extent that any such loss, defect, or
damageshallhavearisenfromanywillfuldefault torneglectoftheAuthority.

TheContractorshallremedyanyandallloss,defectordamagetotheProjectHighwaydurin
gtheDefectsLiabilityPeriodattheContractor’scosttotheextentthatsuchloss,defectorda
mageshallhavearisenoutofthereasonsspecifiedinClause17.3.

TheContractorshallremedyanyandalllossordamagetotheProjectHighwayduringtheM
aintenancePeriodattheContractor’scost,includingthosestatedinClause14.1(ii), save
and except to the extent that any such loss or damage shall have arisen onaccount of
any wilful default or neglect of the Authority or on account of a ForceMajeureEvent.

TheContractorshall,atitsowncostandexpense,inadditiontoandnotinderogationofitsob
ligationselsewheresetoutinthisAgreement:

(@) make,orcausetobemade,necessaryapplicationstotherelevantGovernmentinst
rumentalities with such particulars and details as may be required
forobtaining Applicable Permits set forth in Schedule-F and obtain and keep
inforce and effect such Applicable Permits in conformity with the
ApplicableLaws;

procure,asrequired,theappropriateproprietaryrights,licences,agreementsand
permissionsforMaterials,methods,processesandsystemsusedorincorporatedi
nto theProjectHighway;
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make reasonable efforts to maintain harmony and good industrial
relationsamongthepersonnelemployedbyitoritsSub-
contractorsinconnectionwiththeperformanceofitsobligationsunderthis
Agreement;

ensureandprocurethatitsSub-
contractorscomplywithallApplicablePermitsandApplicableLawsintheperforma
ncebythemofanyoftheContractor’sobligationsunderthis Agreement;

not do or omit to do any act, deed or thing which may in any manner
violateanyprovisionsofthis Agreement;

support, cooperate with and facilitate the Authority in the
implementationandoperationoftheProjectinaccordancewiththeprovisionsoft
hisAgreement;

ensurethattheContractoranditsSub-
contractorscomplywiththesafetyandwelfare measures for labour in
accordance with the Applicable
LawsandGoodIndustryPracticeandshallappointfulltimeSafetyOfficer&LabourW
elfareOfficerto achievethecompliance;

keep,onSite,acopyofthisAgreement,publicationsnamedinthisAgreement,the
Drawings, Documents relating to the Project, and Change of Scope
ordersandothercommunicationsgivenunderthisAgreement.TheAuthority’sEn
gineer and its authorised personnel shall have the right of access to
allthesedocumentsatallreasonabletimes;

cooperatewithothercontractorsemployedbytheAuthorityandpersonnelofany
publicauthority; and

not interfere unnecessarily or improperly with the convenience of the
public,ortheaccesstoanduseandoccupationofallroadsandfootpaths,irrespectiv
e of whether they are public or in the possession of the Authorityorof others.

(k) ensure that all payments to the manpower (labour, operators, technicians,
officers,engineersetc)arereleaseddirectlytotheir bankaccount

TheContractorshallundertakeallnecessarysuperintendencetoplan,arrange,direct,man
age,inspectandtesttheWorks.TheContractorshallprovideallnecessarysuperintendenc
e of the Works for the proper fulfilling of the Contractor's obligationsunder the
Agreement. Such  superintendence shall be given by competent
personhavingadequateknowledgeoftheoperationstobecarriedout(includingthemeth

ods and techniques required, the hazards likely to be encountered and
methodsofpreventingaccidents)forthesatisfactoryandsafeexecutionofthe Works.

The Contractor shall obtain and maintain a project related bank account
operationalat site whereall transactions related tothepaymentof work
willbedone.TheContractorshallsubmitamonthlyaccountstatementandadetailedrepor
tonutilization of funds transferred to this project related bank account to
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Authority’sEngineeralongwithStagePaymentStatement.Notwithstandinganythingcon
traryto
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this agreement, the authority, in the interest and to ensure timely completion of
thework,reserves the rightto audit such bankaccounts toensurethat thereis
nodiversionoffundsfromthisprojectspecificaccounttoanyotherprojectbeingimplemen
tedbytheContractor.

TheContractorshallprovidethedocumentsoftheContractorspecifiedintheAgreement,a
ndallContractors'personnel;Goods,consumablesandotherthingsandservices,whether
ofatemporaryorpermanentnature,requiredinandfortheexecution,completionofWork
sandremedying defects.

TheContractorshallperformtheWorks inconformitywiththeProject
requirementsandotherrequirementsandstandardsprescribedunderorpursuanttothe
Agreement.

The Contractor shall carry out such work incidental and contingent to the
originalScopeoftheProjecttocomplywithGoodIndustry Practices.

The Contractor shall maintain required staff and necessary Contractor’s
equipmentand materials within the reach of the Site during the Defects Liability
Period so thatanydefectsarisingarepromptly attended.

Obligationsrelatingtosub-contractsandanyother agreements

The Contractor, whether Joint Venture or sole, shall not sub-contract any Works
inmore than 49% (forty nine per cent) of the Contract Price and shall carry out
Worksdirectly under its own supervision and through its own personnel and
equipmentin atleast51%(fiftyonepercent)
oftheContractPrice.Further,incasetheContractor is a Joint Venture, then the Lead
Member shall carry out Works
directlythroughitsownresources(men,materialandmachinesetc.)inatleast51%(fiftyo

neper cent) of total length of the Project Highway. Provided, however, that in respect
ofthe Works carried out directly by the Contractor, it may enter into contracts for
thesupply and installation of Materials, Plant, equipment, road furniture, safety
devicesand labour, as the case may be, for such Works. For the avoidance of doubt,
theParties agree that the Contractor may sub-divide the aforesaid length of 51%
(fiftyone per cent) in no more than 5 (five) sections of the Project Highway. The
Partiesfurther agree that all obligations and liabilities under this Agreement for the
entireprojectHighwayshallatalltimesremainwiththeContractor.

In the event any sub-contract for Works, or the aggregate of such sub-contracts

withany Sub-contractor, exceeds 5% (five percent) of the Contract Price, the

Contractorshallcommunicatethenameandparticulars,includingtherelevantexperienc
eoftheSub-contractor, to the Authority prior to entering into any such sub-contract.
TheAuthority  shall examine the  particulars of  theSub-contractor
fromthenationalsecurityandpublicinterestperspectiveandmayrequiretheContractor,
nolaterthan15 (fifteen) business days from the date of receiving the communication
from theContractor, not to proceed with the sub-contract, and the Contractor shall
complytherewith.
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(iii) Intheeventanysub-contractreferredtoinClause4.2(ii)relatestoaSub-contractor

DrafitContractAgreement

Page420f148



who has, over the preceding 3 (three) years, not undertaken at least one work of
asimilarnaturewithacontractvalueexceeding40%/(fortypercent)ofthevalueofthesub-
contract to be awarded hereunder, and received payments in respect thereof foran
amount equal to at least such 40% (forty per cent), the Authority may, no laterthan
15 (fifteen) business days from the date of receiving the communication
fromtheContractor,requiretheContractornottoproceedwithsuchsub-
contract,andtheContractorshallcomplytherewithwithoutdelayordemur.

It is expressly agreed that the Contractor shall, at all times, be responsible and
liableforallitsobligationsunderthisAgreementnotwithstandinganythingcontainedinth
eagreementswithitsSub-
contractorsoranyotheragreementthatmaybeenteredintobytheContractor,andnodefa
ultunderanysuchagreementshallexcusetheContractor from its obligations or liability
under this Agreement. However, in case ofnon-
complianceoftheContractortowardshisobligationsforpaymentstotheapprovedSub-
contractor(s),whichislikelytoaffecttheprogressofworks,theauthority reserves the
right to intervene and direct the Contractor to release
suchoutstandingpaymentstoapprovedSub-
contractor(s)outofthepaymentsdueforthecompletedWorksintheinterestofwork.

4.3 Employmentofforeign nationals

The Contractor acknowledges, agrees and undertakes that employment of
foreignpersonnel by the Contractor and/or its Sub-contractors and their sub-
contractorsshall be subject to grant of requisite regulatory permits and approvals
includingemployment/ residential visas and work permits, if any required, and the
obligationtoapplyforandobtainthesameshallalwaysrestwiththeContractor.Notwithst
anding anything to the contrary contained in this Agreement, refusal of
orinabilitytoobtainanysuchpermitsandapprovalsbytheContractororanyofitsSub-
contractors or their sub-contractors shall not constitute a Force Majeure Event,
andshallnotinanymannerexcusetheContractorfromtheperformance anddischargeitof
its obligations and liabilities under this Agreement, and the Contractor’s
liabilitieshereundershallremainunaffectedbysuchfailure,refusalor inability.

4.4 Contractor’s personnel

(v) TheContractorshallensurethatthepersonnelengagedbyitorbyitsSub-

contractorsintheperformanceofitsobligationsunderthisAgreementareatalltimesappr

opriately and adequately qualified, skilled and experienced in their
respectivefunctionsinconformitywithGoodIndustryPractice.TheContractorwilltrytoh
ireatleast 10% (ten percent) trained workmen as per the National Skills
QualificationsFramework. If necessary, the requisite workmen may be got trained by the
Contractor athis cost through authorized training centers of the Directorate General
of Training(DGT). The Contractor will organize training at project site/ sites for the
trainees asand when required as per the training schedule finalized in consultation
with thetraining centers. The trainees shall be paid stipend by the Contractor
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(subject to amaximumof Rs.15,000/-perperson)on thebasis of minimumwagesto
compensate
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forlossofincomeduringthetraining period.

TheAuthority’sEngineermay,forreasonstobespecifiedinwriting,directtheContractor
to remove any member of the Contractor’s or Sub-contractor’s personnel.Provided
that any such direction issued by the Authority’s Engineer shall specify
thereasonsfortheremovalofsuch person.

The Contractor shall on receiving such a direction from the Authority’s
Engineerorder for the removal of such person or persons with immediate effect. It
shall be
thedutyoftheContractortoensurethatsuchpersonsareevictedfromtheSitewithin10(te
n) days of any such direction being issued in pursuance of Clause 4.4 (ii).
TheContractorshallfurtherensurethatsuchpersonshavenofurtherconnectionwiththe
Works or Maintenance under this Agreement. The Contractor shall then appoint
(orcausetobeappointed)are placement.

4.5 AdvertisementonProject Highway

TheProjectHighwayoranypartthereofshallnot
beusedinanymannertoadvertiseanycommercialproductorservices.

4.6 Contractor'scareofthe Works

The Contractor shall bear full risk in, and take full responsibility for, the care of
theWorks,andoftheMaterials,goodsandequipmentforincorporationtherein,fromtheA
ppointedDateuntilthedateofCompletionCertificate,saveandexcepttotheextentthatany
suchlossordamageshallhavearisenfromanywilfuldefaultorgrossneglectof
theAuthority.

4.7 Electricity,waterandother services

The Contractor shall be responsible for procuring of all utilities as may be
required,includingwithoutlimitation,adequatepower,waterandotherservices.

4.8 Unforeseeable difficulties
ExceptasotherwisestatedintheAgreement:
theContractoracceptscompleteresponsibilityforhavingforeseenalldifficultiesandcosts

of successfullycompleting the Works;

theContractPriceshallnotbeadjustedtotakeaccountofanyunforeseendifficultiesorcost
s; and

theScheduledCompletionDateshallnotbeadjustedtotakeaccountofanyunforeseendiffi
cultiesor costs.

4.9 Co-ordinationofthe Works

(viii) The Contractor acknowledges that in addition to the Agreement, it is also aware
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oftermsoftheotherProjectcontractsandotheragreementstheAuthorityhas
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negotiatedandenteredintoforperformanceofitsobligationsundertheAgreement(copie

s of other contracts and other agreements are made available to the Contractorfrom
time to time) and that the Contractor is fully aware of the consequences to
theAuthority which would or are likely to result from a breach by the Contractor of
itsobligations under the Agreement. In the event the actions of the Contractor result
inthe breach by the Authority of any or all of the other Project contracts and
suchbreachimposesanyliabilityontheAuthority,theContractorshall:(a)undertakeallstepsa
smaybepossibletomitigateorneutralizetheliabilitythathasarisen,and(b)indemnify the
Authority against any such liability and compensate the Authority tothatextent.

TheContractorshallberesponsiblefortheco-
ordinationandproperprovisionoftheWorks,includingco-
ordinationofotherContractorsorSub-contractorsfortheProject. The Contractor shall
co-operate with the Authority in the co- ordination ofthe Works with the works
under the other Project contracts. The Contractor
shallprovideallreasonablesupportforcarryingouttheirworktop:

(@) anyothercontractorsemployedbythe Authority;

(b) theworkmenofthe Authority;

(© the workmen of any Governmental Instrumentality who may be employed
intheexecutionofworkonorneartheSite; and

(d) suchotherpersonsasisrequiredintheopinionoftheAuthorityforsuccessfulcomp
letionofthe Project.

4.10 Environmental Measures

(x) TheContractoragreestoconductitsactivitiesinconnectionwiththeAgreementin

suchamannerso asto
complywiththeenvironmentalrequirementswhichincludes,interalia, all the
conditions required to be satisfied under the environmental
clearancesandapplicablelaw,andassumesfullresponsibilityformeasureswhicharerequ
iredtobetakentoensuresuchcompliance.

SiteData

The Contractor shall be deemed to have inspected and examined the Site and
itssurroundings and to have satisfied himself before entering into the Agreement in
allmaterialrespectsincludingbutnotlimited to:

(@) the form and nature of the Site (including, inter-alia, the surface and sub-
surfaceconditionsandgeo-technical factors);
thehydrologicalandclimatic conditions;

theextentandnatureoftheworksalreadycompletedandMaterialsnecessaryfor
the execution and completion of the Works and the remedying of
anydefectsthatincludesalreadyexecutedpartalso.
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(d) thesuitabilityandtheadequacyoftheSitefortheexecutionofthe Works;

DrafitContractAgreement

Page480f148



(e) themeansofaccesstotheSiteandtheaccommodationtheContractormayrequire;
(3] arrangingpermitsasrequiredasper|.JoftheAgreement.

(g) therequirementsofoperationandmaintenance;and

allotherfactorsandcircumstancesaffectingtheContractor'srightsandobligationsunde
rtheAgreement,theContractPriceandTimeforCompletion.SufficiencyofContractPrice

The Contractor shall have satisfied itself as to the correctness and sufficiency of
theContractPrice.TheContractPriceshallcoverallitsobligationsundertheAgreement,in
addition to all risks the Contractor has agreed to undertake under the
Agreement,includingthoseassociatedwiththeperformanceofitsobligationsundertheA
greement and all things necessary for the provision of the Works in a
mannersatisfactorytotheAuthorityandinaccordancewiththisAgreement.

ClearanceoftheSite

During the provision of the Works, and as a pre-condition to the issue of the Taking-
OverCertificate,theContractorshallclearawayandremovefromtheSite,allContractor's
equipment, surplus material, wreckage, rubbish and temporary Works,and shall
keep the Site free from all unnecessary obstructions, and shall not store
ordisposeofanyContractor'sequipmentorsurplusmaterialsontheSite.TheContractors
hallpromptlyclearawayandremovefromtheSiteanywreckage,rubbishortemporaryWo
rksnolongerrequiredandleavetheSiteandtheWorksinacleanandsafeconditiontothesol
esatisfactionoftheAuthority.

4.14 TheContractor[ClassllocalSupplier/ClasslILocalSupplier/NonLocalSupplierJundertakes to
ensure minimum Local Content in the Project Highway of at least [50%/20%]duly

complying with provisions of Department for Promotion of Industry and Internal
Trade,MinistryofCommerceandIndustry,GovernmentofindiaOrderNo.P-45021/2/2017-
PP(BE-II) dated September 16, 2020, as amended or modified till Bid Due Date and the
provisionsunderRule144(xi)ofGFR2017.
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Article5Representation
sandWarranties
RepresentationsandwarrantiesoftheContractor
TheContractorrepresentsandwarrantstotheAuthoritythat:

(@) it is duly organised and validly existing under the laws of India, and has
fullpowerandauthoritytoexecuteandperformitsobligationsunderthisAgreeme
ntandtocarryoutthetransactionscontemplatedhereby;

it has taken all necessary corporate and/or other actions under
ApplicableLawsto
authorisetheexecutionanddeliveryofthisAgreementandtovalidlyexerciseitsri
ghtsandperformitsobligationsunderthisAgreement;

this Agreement constitutes its legal, valid and binding obligation,
enforceableagainst it in accordance with the terms hereof, and its obligations
under
thisAgreementwillbelegallyvalid,bindingandenforceableagainstitinaccordanc
ewiththetermshereof;

it is subject to the laws of India, and hereby expressly and irrevocably
waivesany immunity in any jurisdiction in respect of this Agreement or
mattersarisingthere
underincludinganyobligation,liabilityorresponsibilityhereunder;

theinformationfurnishedintheBid,RequestforQualificationandRequestforProp
osalsorotherwiseandasupdatedonorbeforethedateofthisAgreementistrueand
accurateinallrespectsasonthedateofthisAgreement;

the execution, delivery and performance of this Agreement will not
conflictwith, or result in the breach of or constitute a default under, or
accelerateperformance required by any of the terms of its memorandum and
articles ofassociation or any ApplicableLaws or any covenant, contract,
agreement,arrangement, understanding, decree or order to which it is a
party or bywhichitoranyofitspropertiesorassetsisboundor affected;

there are no actions, suits, proceedings, or investigations pending or, to
itsknowledge,threatenedagainstitatlaworinequitybeforeanycourtorbeforean
yotherjudicial,quasi-
judicialorotherauthority,theoutcomeofwhichmayresultinthebreachofthisAgre
ementorwhichindividuallyorintheaggregatemayresultinanymaterialimpairm
entofitsabilitytoperformanyofitsobligationsunderthis Agreement;

ithasnoknowledgeofanyviolationordefaultwithrespecttoanyorder,writ,injunc
tionordecreeofanycourtoranylegallybindingorderofanyGovernment

Instrumentality =~ which may result in any material adverse
effectonitsabilitytoperformitsobligationsunderthisAgreementandnofactor
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circumstanceexistswhichmaygiverisetosuchproceedingsthatwouldadversely
affecttheperformanceof itsobligationsunderthisAgreement;

ithascompliedwithApplicableLawsinallmaterialrespectsandhasnotbeensubje
ct to any fines, penalties, injunctive relief or any other civil or
criminalliabilities which in the aggregate have or may have a material
adverse effectonitsabilitytoperform itsobligationsunderthis Agreement;

norepresentationorwarrantybyitcontainedhereinorinanyotherdocumentfurn
ishedbyittotheAuthorityortoanyGovernmentlnstrumentality in relation to
Applicable Permits contains or will contain
anyuntrueormisleadingstatementofmaterialfactoromitsorwillomittostateam
aterialfactnecessarytomakesuchrepresentationorwarrantynotmisleading;

no sums, in cash or kind, have been paid or will be paid, by it or on its
behalftoanypersonbywayoffees,commission
orotherwiseforsecuringthecontract or entering into this Agreement or for
influencing or attempting
toinfluenceanyofficeroremployeeoftheAuthorityinconnection therewith;

nothingcontainedinthisAgreementshallcreate
anycontractualrelationshiporobligation betweentheAuthority andanySub-
contractors,designers,consultantsoragentsofthe Contractor;

it is adequately financed has the requisite knowledge, expertise,
technicalknow-
how,experience,resources,infrastructure,licenses,patents,copyrights, for
designing, supplying/ procuring the goods and materials, and forproviding
the installation and construction services required for
completingtheconstructionoftheProjectFacilities; and

itrepresentstheAuthority that:

(@) itownsorhastherighttouseall“IntellectualProperty”necessarytoperformthec
ontractualobligationsandtocarryontheWorkswithoutconflictwiththerightof
others;

Allintellectualpropertyrightsnecessarytoperformthecontractualobligations
and to carry on the Works are in full force and effect and
arevestedin,andbeneficiallyownedbytheContractor,andarefreefromencumbr
ances.

None of the intellectual property rights is being used, claimed, or posed
orattacked by any other person, nor does the use of such intellectual
propertyrights or any part of them infringe the intellectual property rights
owned orenjoyedbyanythird-party.

None of the intellectual property rights owned or used by the Contractor
isthesubjectofanyclaim,opposition,attack,assertionorotherarrangementofwh
atsoevernaturewhichdoesormayimpingeupontheiruse,validity,enforceability
or ownership by the Parties, and there are no grounds or
othercircumstanceswhichmaygiveriseto the same.
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No licenses or registered user or other rights have been granted or agreed
tobegrantedtoanythirdparty in respect ofsuchintellectualpropertyrights.

No act has been done or has been omitted to be done to entitle any
authorityorpersontocancel,forfeitormodifyanyintellectualpropertyrights.

TheContractorshallnotifytheAuthorityofanyadverseuseoftheintellectualprop
ertyrightsorconfusinglyordeceptivelysimilartotheintellectualpropertyrights.

The Contractor shall recognize the Authority’s ownership and title to
theintellectualpropertyrightsandshallnotatanytime,eitherdirectlyorindirectly
, put to issue the validity or ownership of the intellectual propertyrights and
it will not do any act or thing, either directly or indirectly, which
inanywayimpairsthevalidityandownershipoftheintellectualpropertyrights.

TheContractorshall,promptlyexecute,acknowledgeand deliver all
documentswhich are requested by Authority to record with appropriate
governmentalagencies and authorities the fact that the Authority has the
right to the use ofthesaid intellectualproperty rights.

TheContractorshallnot,foranyreason,objectto,orinterfereinanywaywiththe
ownership, registration or use of the intellectual property rights by
theAuthority(oritslicenseeorassigns)foranypurpose whatsoever.

TheContractorisfullyawarethattheAgreementisinterlinkedwiththeotherProjectcontr
actsandthenon-performanceordeficientperformanceordefaultbytheContractor
and/or any of the Contractor’s personnel or Subcontractors under oneamong the
said contracts will have bearing on the other contracts and the
evaluationoftheContractor’sperformanceundertheAgreementandtheProject itself.

If at any time during the Defects Liability Period any item of the Works or
ProjectFacilities or any part thereof, do not conform to the Authority requirements
andSpecifications and Standards, on being so notified by the Authority, the
Contractorshallpromptlyrectify/remedysuchnonconformitytothesatisfactionoftheAu

thoritysolely at the Contractor's expense; failing which the Authority may reject or

revokeTaking-Over Certificate, and the Authority may proceed to correct the
Contractor'snonconforming Work by the most expeditious means available, the costs
of whichshall be to the Contractor's account; or the Authority may retain the non-
conformingWork and an equitable adjustment reducing the total Contract Price to
reflect thediminishedvalueofsuchnon-conformingWorkwillbemadebywritten
amendment.

Inadditiontotheotherwarranties,theContractorrepresentsandwarrantsasfollows:

(@) The Contractor has (or, if the technology does not currently exist, will
havegrantedatthetimeofpassingtoTheEmployer)inandtothetechnologyusedin
theequipment,materials,goods,Works,Contractor'sdocuments,Drawingsand
Manuals(“Technology")-
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allright,titleandinterestfreeofanylien,claimorrestriction; and

right to grant to the Authority the right to use the Technology for
thepurpose of this contract, free of any lien, claim or restriction and on
thetermsoflicenseasrequired.

TheContractorhasgranted(or,ifthetechnologydoesnotcurrentlyexist,willgrant
at the time of passing to the Authority the property and title in and
totheequipment,materials,goods,Works,spares,Contractor'sdocuments,Drawi
ngsandManualsinwhichitisused)totheAuthoritytherighttousetheTechnology,f
reeofanylien, claim or restriction.

InadditiontotheotherWarranties,theContractorrepresentsandwarrantsasfollows:

(@)

No Technology containsanyworm(i.e.,aprogramthattravels from
onecomputer to another computer but does not attach itself to the
operatingsystem of the computer it enters), virus (i.e., a program that travels
from onecomputer to another computer that attaches itself to the operating
system itenters)orself-destruct capability.

TheTechnologywillnotabnormallyendorprovideinvalidorincorrectresultsasar
esultofdate-dependent data.

TheTechnologycanaccuratelyrecognize,manage,accommodate,andmanipulat
edate-dependentdata,includingsingleandmulti-centuryformulasandleap
years.

NocriminalproceedingsinstitutedagainstanyoftheemployeesorDirectorsoftheContrac

tor.

TilldatetheservicesoftheContractorhasnotbeenterminatedbyanypersonforanybreach

ornon-performanceornegligence bythe Contractor.

Representationsandwarrantiesofthe Authority

TheAuthorityrepresentsandwarrantstotheContractor that:

()

BUILDING INFRASTRUCTURE - BUILDING THE NATION

it has full power and authority to execute, deliver and perform its
obligationsunder this Agreement and to carry out the transactions
contemplated
hereinandthatithastakenallactionsnecessarytoexecutethisAgreement,exercis
eitsrightsandperformitsobligations,underthis Agreement;

it has taken all necessary actions under the Applicable Laws to authorise
theexecution,deliveryandperformanceofthis Agreement;

ithasthefinancialstandingand
capacitytoperformitsobligationsunderthisAgreement;

this Agreement constitutes a legal, valid and binding obligation
enforceableagainstitinaccordancewiththeterms hereof;
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ithasnoknowledgeofanyviolationordefaultwithrespecttoanyorder,writ,injunc
tionoranydecreeofanycourtoranylegallybindingorderofanyGovernment
Instrumentality which may result in any material
adverseeffectontheAuthority’sabilitytoperformitsobligationsunderthisAgree
ment;

ithascompliedwithApplicableLawsinallmaterial respects;

ithasgoodandvalidrighttotheSiteandhasthepowerandauthoritytogranttheRig
htofWayinrespectthereoftotheContractor; and

ithasprocuredRightofWayandenvironmentclearancessuchthattheContractorc
ancommenceconstructionforthwithon90% (ninetypercent)ofthetotal
lengthoftheProject Highway.

Disclosure

In the event that any occurrence or circumstance comes to the attention of
eitherPartythatrendersanyofitsaforesaidrepresentationsorwarrantiesuntrueorincor
rect,such Party shall immediately notify theotherParty
ofthesame.Suchnotificationshallnothavetheeffectofremedyinganybreachoftherepres
entationorwarrantythathasbeenfoundtobeuntrueorincorrectnorshallitadverselyaffe
ctorwaiveanyobligationofeitherPartyunderthisAgreement.
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Article6Di
sclaimer
Disclaimer

TheContractoracknowledges thatpriortothe
executionofthisAgreement,theContractorhas,afteracompleteandcarefulexamination,

madeanindependentevaluationoftheRequestforProposal,ScopeoftheProject,Specifica
tionsandStandards of design, construction and maintenance, Site, local conditions,
physicalqualitiesofground,subsoilandgeology,trafficvolumes,suitabilityandavailabilit
yofaccess routes to the Site and all information provided by the Authority or
obtained,procured or gathered otherwise, and has determined to its satisfaction the
accuracyorotherwisethereofandthenatureandextentofdifficulties,risksandhazardsas

arelikely to arise or may be faced by it in the course of performance of its
obligationshereunder. Save as provided in Clause 3.1 and Clause 5.2, the Authority
makes norepresentation whatsoever, express, implicit or otherwise, regarding the
accuracy,adequacy,correctness,reliabilityand/orcompletenessofanyassessment,assu
mptions, statement or information provided by it and the Contractor
confirmsthatitshallhavenoclaimwhatsoeveragainsttheAuthorityinthis regard.

The Contractor acknowledges and hereby accepts to have satisfied itself as to

thecorrectnessandsufficiencyoftheContract Price.

The Contractor acknowledges and hereby accepts the risk of inadequacy, mistake
orerror in or relating to any of the matters set forth in Clause 6.1 (i) above and
herebyacknowledges and agrees that the Authority shall not be liable for the same in
anymanner whatsoever to the Contractor, or any person claiming through or under
anyofthem,andshallnotleadtoanyadjustmentofContractPriceorScheduled Completion
Date.

The Parties agree that any mistake or error in or relating to any of the matters
setforthinClause6.1(i)aboveshallnotvitiatethisAgreement,orrenderit voidable.

In the event that either Party becomes aware of any mistake or error relating to
anyofthematterssetforthinClause6.1(i)above,thatPartyshallimmediatelynotifytheoth
erParty,specifyingthemistakeor error.

Except as otherwise provided in this Agreement, all risks relating to the Project
shallbe borne by the Contractor; and the Authority shall not be liable in any manner
forsuchrisks ortheconsequences thereof.
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Part

IIIConstructionandMaintenance
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Article7

Performance Security

7.1 Performance Security

(A) Within30(thirty)daysofreceiptofLetterofAcceptance,theselectedBiddershallfurni
sh to the Authority an irrevocable and unconditional guarantee from a bank inthe
form set forth in Appendix-VII (the "performance Security") for an amount equalto
3% three percent) of its Bid Price. In case of bids mentioned below, the
SelectedBidder, along with the Performance Security, shall also furnish to the
Authority anirrevocable and unconditional guarantee from a Bank in the same form
given atAppendix-
VIltowardsanAdditionalPerformanceSecurity(the"AdditionalPerformanceSecurity")f
oranamountcalculatedasunder:
IftheBidPriceofferedbytheSelectedBidderislowerthan20%oftheestimatedprojectcost
/costputtotheAdditionalPerformanceSecurityshallbecalculated@20% of the
difference in the (i) Estimated Project Cost (as mentioned in RFP)-20% ofthe
Estimated Project Cost and (ii) the Bid Price offered by the selected
BidderMaximumlimitofadditionalperformancesecurityshallbelimitedto3%oftheBidP
riceofferedbytheselectedBidder.
This"AdditionalPerformanceSecurity")shallbetreatedaspartofperformancesecurity.

(B) The Performance Security shall be valid until 60(sixty) days after the
DefectsLiability Period. The Additional Performance Security shall be valid until 28
(twentyeight)daysafterProjectCompletionDate.

The Selected Bidder has the option to provide 50% of the Performance Security
and50% of the Additional Performance Security, if any, within 30 (thirty) days of
receiptof Letter of Acceptance, in any case before signing of the Contract Agreement
and
theremainingPerformanceSecurityandAdditionalPerformanceSecurity,ifany,shallbes
ubmittedwithin30daysofsigningof this agreement.

In the event the Selected Bidder fails to provide the remaining Performance
SecurityandAdditionalPerformanceSecurity,ifany,asprescribedherein,itmayseekexte
nsion of time for a further period upto 60 days by paying the Damages upfrontalong
with the request letter seeking the extension. The Damages shall be the
sumcalculated at the rate of 0.01% (zero point zero one per cent) of the Bid Price
offeredby the Selected Bidder for each day until the Performance Security and
AdditionalPerformance Security, if any, is provided in full as prescribed herein. The
damages atfull rate as given above shall be applicable even if a part of the
Performance Securityand the Additional Performance Security isprovided.For
avoidance of any doubt, incase of failure of submission of Performance Security and
additional -

PerformanceSecurity,ifany,withintheadditional60days’timeperiod,theAuthoritymay
withdraw the LOA and debar the Selected Bidder from participating in the

futureprojects of NHIDCL for a period of One year, on account of failure of the
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SelectedBiddertoacknowledgetheLOA.Thereuponallrights,privileges,claimsandentitl
ementsofthecontractorunderorarisingoutoftheAwardshallbedeemedto
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havebeenwaivedby,andto
haveceasedwiththeconcurrenceoftheContractor,andtheAwardshallbedeemedtohave
beenwithdrawnbytheAuthority.

For avoidance of any doubt, in case of failure of submission of Performance
SecurityandAdditional PerformanceSecurity,ifany,within the additional 60 days’
timeperiod, the award shall be deemed to be cancelled/ withdrawn and the Bid
SecurityshallbeencashedandtheproceedsthereofappropriatedbytheAuthority.Thereu
ponallrights,privileges,claimsandentitlementsoftheContractorunderorarisingoutofth
e Award shall be deemed to have been waived by, and to have ceased with
theconcurrenceoftheContractor,andtheAwardshallbedeemedtohavebeenwithdrawn
bytheAuthority.

ExtensionofPerformanceSecurityandAdditionalPerformance Security

The Contractor may initially provide the Performance Security for a period of 2
(two)years; provided that it shall procure the extension of the validity of the
PerformanceSecurity, as necessary, at least 2 (two) months prior to the date of
expiry
thereof.UpontheContractorprovidinganextendedPerformanceSecurity,thepreviousP
erformance Security shall be deemed to be released and the Authority shall
returnthesametotheContractorwithinaperiodof7(seven)businessdaysfromthedateof
submissionof theextendedPerformance Security.

AppropriationofPerformance Security

UponoccurrenceofaContractor’sDefault,theAuthorityshall,withoutprejudicetoitsothe
rrightsandremedieshereunderorin law,beentitled
toencashandappropriatetherelevantamountsfromthePerformanceSecurityasDamage
sforsuchContractor’s Default.

UponsuchencashmentandappropriationfromthePerformanceSecurity,theContractors
hall,within30(thirty)daysthereof,replenish,incaseofpartialappropriation,toitsoriginal
levelthePerformanceSecurity,andincaseofappropriationoftheentirePerformanceSecu
rityprovideafreshPerformanceSecurity, as the case may be, and the Contractor shall,
within the time S0
granted,replenishorfurnishfreshPerformanceSecurityasaforesaidfailingwhichtheAut
hority shall be entitled to terminate the Agreement in accordance with Article
23.Upon replenishment or furnishing of a fresh Performance Security, as the case
maybe, as aforesaid, the Contractor shall be entitled to an additional Cure Period of
30(thirty)daysforremedyingtheContractor’sDefault,andintheeventoftheContractor

not curing its default within such Cure Period, the Authority shall beentitled to
encash and appropriate such Performance Security as Damages, and

toterminatethisAgreementinaccordancewithArticle23.

ReleaseofPerformance Security

The Authority shall return the Performance Security to the Contractor within
60(sixty) days of the expiry of the Maintenance Period or the Defects Liability
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Period,whichever is later, under this Agreement. Notwithstanding the aforesaid, the
PartiesagreethattheAuthorityshallnotbeobligedtoreleasethePerformanceSecurityunt
il
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(i)

(iii)

7.5

(i)

(iii)

(iv)

v)

allDefectsidentifiedduringtheDefectsLiabilityPeriodhavebeen rectified.

The Authority shall return the Additional Performance Security to the
Contractorwithin 28 (twenty eight) days from the date of issue of Completion
Certificate underArticle12ofthis Agreement.

The Authority shall be liable to pay interest @ 9% (nine per cent) per annum for
anydelay in the return of Performance Security and Additional Performance
Security, ifany,beyondtheperiodprescribedabovefortheperiodofdelay.

Retention Money10

FromeverypaymentforWorksduetotheContractorinaccordancewiththeprovisions of
Clause 19.5, the Authority shall deduct 6% (six per cent) thereof asguarantee money
for  performance of the obligations of the Contractor during
theConstructionPeriod(the“RetentionMoney”)subjecttotheconditionthatthemaximu
m amount of Retention Money shall not exceed 5% (five per cent) of theContract
Price.

UponoccurrenceofaContractor’sDefault,theAuthorityshall,withoutprejudicetoitsothe
rrightsandremedieshereunderorinlaw,beentitledtoappropriatetherelevantamountsf
romtheRetentionMoneyasDamagesforsuchContractor’s Default.

Within15(fifteen)daysofthedateofissueoftheCompletionCertificate,theAuthority shall
refund the balance of Retention Money remaining with the
AuthorityafteradjustingtheamountsappropriatedundertheprovisionsofClause7.5(ii).

The Parties agree that in the event of Termination of this Agreement, the
RetentionMoneyspecifiedinthisClause7.5shallbetreatedasiftheyarePerformanceSecu
rityandshallbereckonedassuchforthepurposesofTerminationPaymentunderClause23
.6.
Thecontractormay,uponfurnishinganirrevocableandunconditionalbankguaranteesub
stantiallyintheformprovidedatAnnex-IllofSchedule-
G,requiretheAuthoritytorefundtheRetentionMoneydeductedbytheAuthorityunderthe
provisions of clause 7.5 (i) Provided that the refund hereunder shall be made
intranchesofnotlessthan1%/(one percent)ofthe ContractPrice.

10TheAuthoritymay,initsdiscretion,omitClause7.5andinlieuthereofincreasethePerformance
Security under Clause 7.1 from 7.5% (seven point five per cent) to 10% (ten percent).
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Article8Righ
tofWay

The Site

The site of the Project Highway (the “Site”) shall comprise the site described
inSchedule-Ainrespectofwhichthe
RightofWayshallbeprovidedbytheAuthoritytotheContractor.TheAuthorityshallberes
ponsiblefor:

(@) acquiring and providing Right of Way on the Site in accordance with
thealignmentfinalisedbytheAuthority,freefromallencroachmentsandencumbr
ances, and free access thereto for the execution of this Agreement;and

(b) obtaininglicencesandpermitsforenvironment
clearancefortheProjectHighway.

Procurementofthe Site

The Authority Representative, the Contractor and Authority’s Engineer shall,
within10 (ten) days of the date of this Agreement, inspect the Site and prepare a
detailedmemorandumcontaininganinventoryoftheSiteincludingthevacantandunencu
mberedland,buildings,structures,roadworks,treesandanyotherimmovablepropertyo
norattachedtotheSite(hereinafterreferredtoasthe“HandoverMemorandum”).Subjec
ttotheprovisionsofClause8.2(iii),theHandover Memorandum shall have appended
thereto an appendix (the
“Appendix”)specifyinginreasonabledetailthosepartsoftheSitetowhichvacantaccessa

ndRightof Way has not been given to the Contractor along with details of hindrances

in
theConstructionZone.ForsakeofclaritytheHandoverMemorandumshallclearlyspecifyt
hepartsofSitewhereworkcanbeexecuted.SigningoftheHandoverMemorandum, in
three counterparts (each of which shall constitute an original), bythe authorized
representatives of the Authority, Contractor and Authority’s Engineershall be
deemed to constitute a valid evidence of giving the Right of Way to theContractor
fordischargingitsobligationsunderandinaccordancewiththeprovisionsofthisAgreeme
ntandfornootherpurpose whatsoever.

WhenevertheAuthorityisreadytohandoveranypartorpartsoftheSiteincludedinthe
Appendix, it shall inform the Contractor, by notice, of the proposed date and
timesuchofhandover.TheAuthorityRepresentativeandtheContractorshall,onthedates
onotified,inspectthespecifiedpartsoftheSite,andprepareamemorandumcontaining an
inventory of the vacant and unencumbered land, buildings, structures,road works,
trees and any other immovable property on or attached to the Site sohanded over.
The signing of the memorandum, in three (3) counterparts (each ofwhich shall
constitute an original), by the authorised representatives of the Partiesshall be
deemed to constitute a valid evidence of giving the relevant Right of Way tothe
Contractor.
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If the contractor fails tojoin for site inspection or disputes theparts of the
siteavailable for work, the Authority’s Engineer shall decide the parts of the site
whereworkcanbeexecutedandnotifytoboththepartieswithin3daysoftheproposeddate
of
inspection. The parties agree that such notification of the Authority’s Engineer
asmentionedhereinaboveshallbefinalandbindingonthe parties.

The Authority shall provide the Right of Way to the Contractor in respect of all
landincludedintheAppendixbythedatespecifiedinSchedule-
AforthosepartsoftheSitereferredtotherein,andintheeventofdelayforanyreasonothert
hanForceMajeureorbreachofthisAgreementbytheContractor,itshallpaytotheContract
or,Damagesin a sum calculated in accordance with Clause 8.3. The Contractor agrees
that it shallnot be entitled to claim any other damages on account of any such delay
by theAuthority.

Notwithstanding anything to the contrary contained in this Clause 8.2, the
Authorityshall specify the parts of the Site, if any, for which Right of Way shall be
provided tothe Contractor on the dates specified in Schedule-A. Such parts shall also
be includedintheAppendixpreparedinpursuanceofClause8.2(i).

The Authority further acknowledges and agrees that prior to the Appointed Date,
itshall have procured issuance of the statutory notification under Applicable Laws
forvestingofallthelandcomprisingtheProjectintheAuthorityandhastakenpossessionof
areaforConstructionZoneforatleast90% (ninetypercent)ofthetotallength oftheProject
Highway.TheParties alsoacknowledgeandagree that theconditions specified in this
Clause 8.2 (iii) shall not be modified or waived by eitherParty.

For the avoidance of doubt, the Parties expressly agree that the Appendix shall in
noeventcontainsectionsoftheProjectHighwaythecumulativelengthofwhichexceeds10
% (tenpercent)ofthetotallengthoftheProject Highway.

Pursuant to signing of Handover Memorandum under clause 8.2 (i), Contractor
shallsubmittotheAuthority’sEngineer,amonthlylandpossessionreporttillexpiryof180(
one hundred and eighty) days from Appointed Date, in respect of those parts of
thesite to which vacant access and right of way was not given to the contractor
andincludedinAppendixtothememorandumsignedunderclause8.2(i),dulyspecifyingt

hepartofthesite,ifany,forwhichtherightofwayisyettobehanded over.

Damagesfordelayinhandingoverthe Site

In the event the Right of Way to any part of the Site is not provided by the

Authorityon or before the date(s) specified in Clause8.2 for any reason other than

ForceMajeureorbreachof
thisAgreementbytheContractor,theAuthorityshallpayDamagestotheContractorasumc
alculatedinaccordancewiththefollowingformulafor and in respect of those parts of
the Site to which the Right of Way has not beenprovided:
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Amount ol Darages in Rs. per day per mclre = BO5SXOX 1-"’1‘.. X 1’-";,‘.

Where,

C=theContractPrice;

L=lengthoftheProjectHighwayinmetres;and
N=Completionperiodindays(AppointedDatetoScheduledCompletionDate)

In the event that any Damages are due and payable to the Contractor under
theprovisionsofthisClause8.3(i)fordelayinprovidingtheRightofWay,theContractorsha
1], subject to the provisions of Clause 10.5, be entitled to Time Extension equal
totheperiodforwhichtheDamageshavebecomedueandpayableunderthisClause8.3(i),s
aveandexceptthat:

(@) ifanydelaysinvolvetimeoverlaps,theoverlapsshallnotbeadditive;and

(b) suchTimeExtensionshallberestrictedonlytotheWorkswhichareaffectedbythe
delayinprovidingtheRightof Way.

For the avoidance of doubt, the Parties expressly agree that the Damages
specifiedhereunder and the Time Extension specified in Clause 10.5 shall be
restricted only
tofailureoftheAuthoritytoprovidetheRightofWayforandinrespectofthe“ConstructionZ
one”whichshallcomprisethefollowing components:

Mainin carriageway

Median(for4lanecarriagewayor more)

Pavedandearthen shoulders

AreaforStructuresincluding Robs/RUBs.

SafetymeasuresincludingRoadsideDrainsand Furniture.

Aparallelworkingspaceforaccommodatingslopes/retainingstructuresetc.
NotwithstandinganythingtothecontrarycontainedinthisAgreement,theContractorexp
resslyagreesthatWorksonallpartsoftheSiteforwhichRightofWayofConstructionZoneis
grantedontheAppointedDate,orwithrespecttothepartsoftheSiteprovidedinSchedule-
Anolaterthanthedate(s)specifiedtherein,asthecasemay be, shall be completed before

the ScheduledCompletion Date and shall
notqualifyforanyTimeExtensionundertheprovisionsofClause8.3(iii).

(a) Notwithstanding anything to the contrary contained in this Agreement,
unlesscoveredunderthedeemedde-scopingintermsofsub-

clause8.3(iii)(b),theAuthority may at any time withdraw any Works forming part of
this Agreement,subjectto suchWorksnotexceeding anaggregatevalue,
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suchvaluetobedeterminedinaccordancewithSchedule-
H,equalto10(ten)percentoftheContract Price.
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(b) Provided that if any Works cannot be undertaken within the municipal
limitsof a town or within any area falling in a reserved forest or wildlife sanctuary or
thestretcheswherevacantaccessandRightofWaycouldnotbehandedover,asthecasema
y be, because the requisite clearances or approvals or affected land parcels
forcommencing construction of Works therein have not been given within 180
(onehundred and eighty) days of the Appointed date, the affected Works shall be
deemedto be withdrawn under the provisions of this Clause 8.3.3. Such Works shall
not becomputedforthepurposesoftheaforesaidceilingof10% (tenpercent)hereunder.

() Provided further that in case such stretches (as mentioned in Sub-Clause
(b)above)canbehandedovertotheContractorbeforetheexpiryoftheoriginalScheduled

Construction Period of the Project Highway, and the Contractor agrees
totakeupthework,thesamemaybeallowedtobeexecutedbyhimwithcorrespondingExte
nsionofTime,subjecttotheconditionthattheContractorshallnotbeentitledtoraiseanycl

aimsonaccountofprolongationcostsinthis behalf.

IntheeventofwithdrawalofWorksunderClause8.3(iii)(a),theContractPriceshallberedu
cedbyanamountequaltothepercentofthevalueoftheWorkswithdrawnasmentioned in
the table below and the Contractor shall not be entitled to any
othercompensationorDamagesforthewithdrawalof Works.

ValueoftheWorkswithdrawn Percentageofvalueofworkstobe
reducedfromContractPrice
uptoRs.100Crore 90%
Rs.90Croreplus95%oftheamount
greaterthanRs.100Crore

MorethanRs.100Crore

Provided that if any Works are withdrawn after commencement of the
Constructionof such works, the Authority shall pay to the Contractor 110% (one
hundred and tenpercent)ofthefairvalueoftheworkdone,asassessedbytheAuthority
‘Engineer.

ThepartiesexpresslyagreethatthevalueoftheWorkswithdrawnshallbedeterminedfro
mthedetailsavailable inSchedule-
H.IntheeventthatitisimpossibletodeterminethevaluefromSchedule-
H,thenthevalueshallbedeterminedinaccordancewiththeprovisionsofClause13.2(iii).

Sitetobefreefrom Encumbrances

SubjecttotheprovisionsofClause8.2,theSiteshallbemadeavailablebytheAuthoritytothe
ContractorpursuantheretofreefromallEncumbrancesandoccupations and without
the Contractor being required to make any payment to

theAuthoritybecauseofanycosts,compensation,expensesandchargesfortheacquisition

and use of such Site for the duration of the Project Completion Schedule.For the
avoidance of doubt, it is agreed that the existing rights of way,
easements,privileges,libertiesandappurtenancestotheSiteshallnotbedeemedtobeEnc
umbrances.Itisfurtheragreedthat,unlessotherwisespecifiedinthisAgreement,the

Contractor accepts and undertakes to bear any and all risks arising out of
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theinadequacyorphysicalconditionoftheSite.
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ProtectionofSitefrom encroachments

On and after signing the memorandum and/or subsequent memorandum referred
toin Clause 8.2, and until the issue of the Completion Certificate, the Contractor
shallmaintain a round-the-clock vigil over the Site and shall ensure and procure
thatno encroachmenttakesplacethereon.Duringthe
ConstructionPeriod,theContractorshall protect the Site from any and all occupations,
encroachments or Encumbrances,and shall not place or create nor permit any Sub-
contractor or other person claimingthrough or under the Agreement to place or
create any Encumbrance or securitythreat over all or any part of the Site or the
Project Assets, or on any rights of theContractor therein or under this Agreement,
save and except as otherwise expresslyset forth in this Agreement. In the event of
any encroachment or occupation on
anypartoftheSite,theContractorshallreportsuchencroachmentoroccupationforthwith
totheAuthorityandundertakeitsremovalatitsowncostandexpenses.

Special/temporaryRightof Way

The Contractor shall bear all costs and charges for any special or temporary right
ofwayrequiredbyitinconnectionwithaccesstotheSite.TheContractorshallobtainatits
cost such facilities on or outside the Site as may be required by it for the
purposesoftheProjectHighwayandtheperformanceofitsobligationsunderthisAgreeme
nt.

AccesstotheAuthorityandtheAuthority’s Engineer

The Right of Way given to the Contractor hereunder shall always be subject to
therightofaccessoftheAuthorityandtheAuthority’sEngineerandtheiremployeesandag
ents for inspection, viewing and exercise of their rights and performance of
theirobligationsunderthis Agreement.

TheContractorshallensure,subjecttoallrelevantsafetyprocedures,thattheAuthority
has un-restricted access to the Site during any emergency situation,
asdecidedbytheAuthority’s Engineer.

Geologicalandarchaeological finds

Itisexpresslyagreedthatmining,geologicalorarchaeologicalrightsdonotformpartofthis
AgreementwiththeContractorfortheWorks,andtheContractorherebyacknowledgesth
atitshallnothaveanyminingrightsorinterestintheunderlyingminerals,fossils,antiquitie
s,structuresorotherremnantsorthingseitherofparticulargeological or archaeological
interest and that such rights, interest and property on
orundertheSiteshallvestinandbelongtotheAuthorityor
theconcernedGovernmentInstrumentality.TheContractorshalltakeallreasonableprec
autionstopreventitsworkmenorany
otherpersonfromremovingordamagingsuchinterestorpropertyandshallinformtheAut
horityforthwithofthediscoverythereofandcomplywithsuchinstructionsastheconcerne
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dGovernmentInstrumentalitymayreasonablygivefortheremovalofsuchproperty.Forth
eavoidanceofdoubt,itisagreedthatanyreasonableexpensesincurredbytheContractorh
ereundershallbereimbursedby
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the Authority. It is also agreed that the Authority shall procure that the
instructionshereunderareissuedbytheconcernedGovernmentInstrumentalitywithina
reasonable period.
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Article9
UtilitiesandTrees
Existingutilitiesand roads

Notwithstandinganythingtothecontrarycontainedherein,itshallbetheresponsibility of
the Contractor to ensure that the respective entities owning theexisting roads, right
of way, level «crossings, structures, or utilities on, under or
abovetheSiteareenabledbyitto keepthemincontinuoussatisfactoryuse,if
necessary,byprovidingsuitabletemporarydiversionswiththeauthorityofthecontrollin
gbodyofthatroad, rightofwayorutility.

Shiftingofobstructing utilities

The Contractor shall, subject to applicable laws and with assistance of the
Authority,undertake shifting of any utility (including electric line, water pipes and
telephonecables),toanappropriatelocationoralignment,ifsuchutilityorobstructionadv
ersely affected the execution of works or maintenance of the project Highway
inaccordancewiththisagreement,asperthescopegiveninScheduleBandinaccordance
with applicable standards and specifications of concerned utility owningentity. The
cost of shifting of such utilities indicated in Schedule B is payable to
theContractorasperScheduleH.CostofShiftingutilitiesnotincludedintheScheduleBifan
y shall be treated as Change of Scope. The Authority will provide assistance to
theContractor for obtaining the estimates for shifting of such utilities from the
entityowning such electric lines, water pipes or telephone cables, as the case may be.
TheContractor shall execute such utility shifting works under the supervision of
utilityowning agency and Authority Engineer (AE) in accordance with the provision
ofagreement. The supervision charges only shall be paid by the authority to the
Utilityowning entity. In the event of any delay in shifting thereof the contractor shall
beresponsibleforfailuretoperformanyofitsobligationhereunderifsuchfailureisnotas a
direct consequence of delay on the part of the entity owning such electric
lines,waterpipesortelephonecables asthecasemaybe.

Thedismantledmaterial/scrapofexistingUtilitytobeshiftingdismantledshallbelong to

the Contractorwho would be free to dispose-off the dismantled
materialsasdeemedfitbythem
The work of shifting of utilities can be taken up by the Contractor any time
aftersigning oftheAgreement..

New utilities
The Contractor shall allow, subject to the permission from the Authority and

suchconditions as the Authority may specify, access to, and use of the Site for
layingtelephone lines, water pipes, electricity lines/ cables or other public utilities.
Wheresuchaccessoruse causesany financial lossto theContractor,itmay
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requiretheuser
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oftheSitetopaycompensationordamagesasperApplicableLaws.Fortheavoidanceofdou
bt, itisagreedthatuseoftheSiteunder
thisClause9.3shallnotinanymannerrelievetheContractorofitsobligationtoconstructan
dmaintaintheProjectHighwayin accordance with this Agreement and any damage
caused by such use shall berestoredforthwithatthecostofthe Authority.

TheAuthoritymay,bynotice,requiretheContractortoconnectanyadjoiningroadtothePr
ojectHighway,andtheconnectingportionthereoffallingwithintheSite
shallbeconstructedbytheContractorattheAuthority’scostinaccordancewithArticle10.

The Authority may by notice require the Contractor to connect,
throughapavedroad,anyadjoiningservicestation,hotel, moteloranyotherpublicfacility
oramenityto the Project Highway, whereupon the connecting portion thereof that
falls withinthe Site shall be constructed by the Contractor on payment of the cost.
The cost to
bepaidbytheAuthoritytotheContractorshallbedeterminedbytheAuthority’sEngineer.
For the avoidance of doubt, in the event such road is to be constructed forthe benefit
of any entity, the Authority may require such entity to make an advancedeposit with
the Contractor or the Authority, as the case may be, of an amount equalto the
estimated cost as determined by the Authority’s Engineer and such advanceshall be
adjusted against the cost of construction as determined by the Authority’sEngineer
hereunder.

IntheeventconstructionofanyWorksisaffectedbyanewutilityorworksundertakeninacc
ordancewiththisClause9.3,theContractor shallbe entitledto
areasonableTimeExtensionasdeterminedbytheAuthority’s Engineer.

Fellingof trees

The Authority shall assist the Contractor in obtaining the Applicable Permits
forfelling of trees in non-forest area to be identified by the Authority for this purpose
ifandonlyif,suchtreescauseaMaterialAdverseEffectontheconstructionormaintenance
of the Project Highway. The Contractor shall fell these trees as per thePermits
obtained. The cost of such felling shall be borne by the Authority and in theevent of
any delay in felling thereof for reasons beyond the control of the
Contractor;itshallbeexcusedforfailuretoperformanyofitsobligationshereunderifsuchf
ailureisadirect consequence of delay in the felling of trees. The Parties hereto agree
that thefelled trees shall be deemed to be owned by the Authority and shall be
disposed
insuchmannerandsubjecttosuchconditionsastheAuthoritymayinitssolediscretiondee
m appropriate. For the avoidance of doubt, the Parties agree that if any felling
oftreeshereunderisinaforestarea,theApplicablePermitthereofshallbeprocuredbytheA
uthoritywithinthetime specifiedinthe Agreement.

Dismantlingof structures

The Contractor shall at its own cost dismantle the structures in the acquired
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landsincluding those on patta lands, abadi lands, assigned lands, etc. the
compensation forwhich,waspaidbytheAuthoritytothelandownersand the lands
werehandedover
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to the Contractor as per Schedule B-1. The Contractor shall, at its own cost, dispose
ofthedismantledmaterialinitssolediscretionasdeemedappropriate,whilecomplyingwi
th all environmental guidelines and regulations and clear the Site for
undertakingconstruction.Intheeventofanydelayindismantlingofstructuresthereofforr
easonsbeyond the controlof theContractor,theContractorshallbeentitledto
Damagesinasum calculated in accordance with the formula specified in Clause 8.3 (i)
for theperiod of delay, and to the Time Extension in accordance with Clause 10.5 for
and inrespect of the part(s) of the Works affected by such delay; provided that if the
delaysinvolveanytimeoverlaps,theoverlapsshallnotbe additive.

Development Period

TheContractormaycommencepre-constructionactivitieslikeutilityshifting,boundary
wall construction or any other activity assigned to the Contractor by theAuthority to
enable construction of the Project Highway immediately after signing ofthe
Agreement, to the extent that such work is ready for execution. The Parties
agreethattheseworksmaybetakenupandcompletedtotheextentfeasiblebytheContract
or,beforedeclarationoftheAppointedDate,butnoclaimagainsttheAuthority for delay
shall survive during this period and that the undertaking of theseworks by the
Contractor shall not count towards the Scheduled Construction Periodof the project
which starts counting only from the Appointed Date. No
constructionactivityoftheProjectHighwayshallbeundertakenduringthedevelopment
period.
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Article10
DesignandConstructionoftheProjectHighway
10.1 Obligationspriortocommencementof Works
Within20(twenty)daysoftheAppointedDate,theContractor shall:

(@) appointitsrepresentative,dulyauthorisedtodealwiththeAuthorityinrespectofa
llmattersunderorarisingoutoforrelatingtothis Agreement;

appointadesigndirector(the“DesignDirector”)whowillheadtheContractor’s
design unit and shall be responsible for surveys,
investigations,collectionofdata,andpreparationofpreliminaryanddetailed
designs;

undertakeandperformallsuchacts,deedsandthingsasmaybenecessaryorrequir
ed before commencement of Works under and in accordance with
thisAgreement,theApplicableLawsandApplicablePermits; and

make its own arrangements for quarrying of materials needed for the
ProjectHighway under and in accordance with the Applicable Laws and
ApplicablePermits.

The Authority shall, appoint an engineer (the “Authority’s Engineer”) before
theAppointedDatetodischargethefunctionsanddutiesspecifiedinthisAgreement,ands
hall notify to the Contractor the name, address and the date of appointment of
theAuthority’sEngineer forthwith.

WorkProgramme

(A) Within 30 (thirty) days of the Appointed Date, the Contractor shall submit to
theAuthority and the Authority’s Engineer a work programme (the
“Programme”)fororganisingandcarryingoutwholeoftheWorks,developedusingco
mputerizedCriticalPathMethod(CPM)networkingtechniques,usingthePrecedence
Diagramming Method (PDM) and shall be present inbar chart andtime-
scalednetworkdiagramformattoaweeklyormonthlytimescaleforreviewandconsen
toftheEngineer,givingthefollowingdetails:

Partl:Contractor’s organization
fortheProject,thegeneralmethodsandarrangements for design and
construction, environmental management plan,Quality Assurance Plan
including design quality plan, traffic management
andsafetyplancoveringsafetyofusersandworkersduringconstruction(includin
g use of ‘ROBOTS for diversion and control of traffic),
Contractor’skeypersonnelandequipment.

(b) Partll: ProgrammeforcompletionofallstagesofconstructiongiveninSchedule-
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HandProjectMilestonesoftheWorksasspecifiedinProjectCompletionSchedules
etforthinSchedule-].TheProgrammeshallinclude:

DraftContractAgreement

Page770f148



ProjectMilestoneDates,

theorderinwhichtheContractorintendstocarryoutallphysicalworktobeunderta
ken in the performance of the Contractobligations, including
theanticipatedtimingofdesignandstagesofWorks,

procurement of major materials and the delivery and/or partial delivery
dateon-SiteofprincipalitemsofContractor'sEquipment/Machinery,

anyoff-siteworksuchasproductionorpre-fabricationofcomponents,
installationoftemporaryconstructionfacilities,
constructionactivitiesofsub-contractors,
theperiodsforreviewsunderClausel10.2.
thesequenceandtimingofinspectionsandtestsspecifiedinthisAgreement

theparticularsforthepre-
constructionreviewsandforanyothersubmissions,approvalsandconsentsspecif
iedintheAgreement.

anyoutsideinfluencewhichwillormayaffecttheWorks

(© PartIIl: Monthlycashflow forecast.

(B) The Works Programme shall show achievement of all Milestone Dates and shall
beorganised in a logical work-breakdown-structure including work stages and
phases,andshall clearlyindicatethecriticalpath(s).

(C) EachactivityintheWorksProgrammeshallbecodedtoindicate.

a. ActivitylDandActivityCode.

The Authority’s Engineer may request additional activity coding to the
extentavailable without restraint to the Contractor’s utilisation of the
programmesoftware. When requested the Contractor shall add the required
additionalcoding to the Programme. The Contractor shall use additional code
fields
asrequestedtocomplywiththerequirementsandfortheuseoftheContractor.

Activity duration shall not exceed two (2) weeks, unless otherwise
consentedtobytheEngineer,exceptnon-
constructionactivitiessuchassubmittals,submittalreviews, procurement and
delivery of materials or equipment andconcrete curing. The Contractor
shallsubmit a Programme/Project
Calendarcrossreferenceclearlyindicatingtheallowanceforholidays.

(D) BaselinePhysicalProgress‘S’Curve

The Contractor shall also submit a forecast Cumulative Physical Progress 'S’
curvebased on the time-phased distribution of cost in the CPM Network Logic
Diagram,expressedinpercentageterms.This‘S’curveshallbegeneratedfromthecomp
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uterisedCPMNetworkLogicDiagram

(E) BaselineResourceCharts
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TheContractorshallalsosubmitaResourceCharts,generatedfromtheContractor'sCP
MNetworkDiagram,showingtheanticipatedmanpowerandmainConstructionEquip
mentusageduringtheexecutionoftheProject.

(F) WorksProgrammeRevisions

a. The Contractor shall immediately notify the Authority’s Engineer in writing of
theneedforanychangesintheWorksProgramme,whetherduetoachangeofintention
orofcircumstancesorforanyotherreason.Wheresuchproposedchange affects
timely completion of the Works or any Project Milestone Date.
TheproposedrevisedWorksProgrammeshallshowthesequenceofoperationsofanya
nd all works related to the change and the impact of changed work or
changedconditions.

IfatanytimetheAuthority’sEngineerconsiderstheactualoranticipatedprogressof
the work reflects a significant deviation from the Works Programme, he
mayrequest the Contractor to submit a proposed revised Programme. The
proposedrevised Works Programme shall show the sequence of operations of any
and
allworkrelatedtothechangeandtheimpactofchangedworkorchangedconditions.

(G) ThreeMonthRollingProgramme

(1) The Three Month Rolling Programme shall be an expansion of the
approvedWorks Programme,coveringsequentialperiodsof
threemonths.TheThreeMonth Rolling Programme shall provide more detail of
the Contractor’s plan,organisation and execution of the work within these
periods. In particular, theContractor shall expand each activity planned to occur
during the next three(3)monthperiod, ifnecessarytoadailylevelofdetail.

(2) TheThreeMonthRollingProgrammeshallbedevelopedasaCriticalPathMethod
(CPM) network, and shall be presented in bar chart and time-
scalednetworkdiagramformat.BarchartsshallbepresentedonanA4andtime-
scalednetworks diagrams on an Al size reproducible media. Tasks in the
programmeshallbederivativesofanddirectlyrelatedtotasksintheapprovedWorks
Programme.

(H) ProgrammingPersonnelandSoftware

The Contractor shall submit, as part of its Staff Organisation Plan, the names
andrequired information for the staff to be employed on Works
Programming.TheprincipalWorksProgrammershallholdreputableprofessionalqualif
icationsacceptableto the Authority’s Engineer including at least five(5) years
relevantexperience in programming civil engineering works.Others in the group
shall
haveatleastthree(3)yearsexperienceinsuchwork.Theprogrammersshallbeemployed
by the Contractor full time on the Contract until the completion or suchearlier
timethe Engineer may give his consent. Also the Contractor shall providelicenced
copy of software used to develop Works Programme to the Authority
andAuthority’sEngineer.

(iv) The Contractor shall compute, on the basis of the Drawings prepared in
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accordancewith Clause 10.2 (iv), and provide to the Authority’s Engineer, the length,
area andnumbers,asthecasemaybe,inrespectofthevariousitemsofworkspecifiedin
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Schedule-H and comprising the Scope of the Project. The Parties expressly agree
thatthese details shall form the basis for estimating the interim payments for the
WorksinaccordancewiththeprovisionsofClause19.3.Fortheavoidanceofdoubt,thesum
of payments to be computed in respect of all the items of work shall not exceed
theContractPrice,asmaybeadjustedinaccordancewiththeprovisionsofthisAgreement.

The Contractor shall appoint a safety consultant (the “Safety Consultant”) to
carryout a safety audit at the design stage of the Project Highway in accordance with
theApplicableLawsandGoodIndustryPractice.TheSafetyConsultantshallbeappointeda
fterproposingtotheAuthorityapanelofthree(3)namesofqualifiedandexperienced
firms from which the Authority may choose one (1) to be the
SafetyConsultant.Provided,however,thatifthepanelisnotacceptabletotheAuthorityan
dthereasonsforthesamearefurnishedtotheContractor,theContractorshallproposeto
the Authority a revised panel of three (3) names from the firms empanelled assafety
consultants by the [Ministry of Road Transport and Highways] for obtainingthe
consent of the Authority. The Contractor shall also obtain the consent of
theAuthority for the key personnel of the Safety Consultant who shall have
adequateexperience and qualifications in safety audit of the highway projects. The
Authorityshall, within 15 (fifteen) days of receiving a proposal from the Contractor
hereunder,conveyitsdecision,withreasons,totheContractor,andifnosuchdecisioniscon
veyed within the said period, the Contractor may proceed with engaging of theSafety
Consultant.

ThesafetyauditpursuanttoClause10.1(v)shallbecarriedoutbytheSafetyConsultant in
respect of all such design details that have a bearing on safety of Usersas well as
pedestrians and animals involved in or associated with accidents.
Therecommendations of the Safety Consultant shall be incorporated in the design of
theProjectHighwayandtheContractorshallforwardtotheAuthority’sEngineeracertifica
te to this effect together with the recommendations of the Safety Consultant.In the
event that any works required by the Safety Consultant shall fall beyond thescope of
Schedule-B, Schedule-C or Schedule-D, the Contractor shall make a
reportthereonandseektheinstructionsoftheAuthorityforChangeinScope.Forthe
avoidance ofdoubt, the Safety Consultant to be engaged by the Contractor shall be
independent ofthedesignandimplementationteamoftheContractor.

Designand Drawings

Design and Drawings shall be developed in conformity with the Specifications
andStandardssetforthinSchedule-
D.Intheevent,theContractorrequiresanyrelaxationin design standards due to
restricted Right of Way in any section, the alternativedesign criteria for such section
shall be provided for review and approval of theAuthority’s Engineer.

The
Contractorshallappointaproofcheckconsultant(the“ProofConsultant”)afterproposin
gtotheAuthorityapanelofthree(3)namesofqualifiedandexperienced
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firms from whom the Authority may choose one (1) to be the Proof
Consultant.Provided,however,thatifthepanelisnotacceptabletotheAuthorityandthere
asonsfor the same are furnished to the Contractor, the Contractor shall propose to
theAuthority a revised panel of three (3) names from the firms empanelled as
proofconsultants by the [Ministry of Road Transport and Highways] for
obtainingtheconsentoftheAuthority.TheContractorshallalsoobtaintheconsentoftheA

uthorityfortwo(2)keypersonneloftheProofConsultantwhoshallhaveadequateexperie

nceand qualifications in highways and bridges respectively. The Authority shall,
withinl5 (fifteen) days of receiving a proposal from the Contractor hereunder,
convey itsdecision, with reasons, to the Contractor, and if no such decision is
conveyed  withinthesaidperiod,theContractormayproceedwithengagingoftheProof
Consultant.

TheProofConsultant shall:

(@) evolve a systems approach with the Design Director so as to minimise
thetimerequiredforfinaldesignsandconstructiondrawings; and

(b) proof check the detailed calculations, drawings and designs, which have
beenapprovedbytheDesign Director.

InrespectoftheContractor’sobligationswithrespecttothedesignandDrawingsoftheProj
ectHighwayassetforthinSchedule-I,thefollowingshall apply:

(h)The Contractor shall ensure that only controlled copies of drawings reviewed
&approvedbyAuthorityEngineerisreleasedtosite. Iftheunapproveddrawingsarefoun
d to be released to site, a non refundable penalty of Rs 1,00,000/- shall
beleviedtothecontractorfor eachincidence.

The Contractor shall prepare and submit, with reasonable promptness and
insuchsequenceasisconsistentwiththeProjectCompletionSchedule,three(3)co
pieseachofthedesignandDrawings,dulycertifiedbytheProofConsultant,tothe A
uthority’sEngineerforitsapproval.Provided,however,thatinrespectofMajorBri
dgesandStructures,theAuthority’sEngineermayrequireadditionaldrawingsfor
approvalinaccordancewithGoodIndustry Practice.

bysubmittingtheDrawingsforreviewandapprovaltotheAuthority’sEngineer,
the Contractor shall be deemed to have represented that it
hasdeterminedandverifiedthatthedesignandengineering,includingfieldconstr
uction criteria related thereto, are in conformity with the Scope of
theProject,theSpecificationsandStandardsandtheApplicable Laws;

within15(fifteen)daysofthereceiptoftheDrawings,theAuthority’sEngineer
shall review the same and convey its approval/observations to
theContractorwithparticularreferencetotheirconformityorotherwisewiththe
Scope of the Project and the Specifications and Standards. Provided,
howeverthat in case of a major bridge or structure, the aforesaid period of 15
(fifteen)daysmaybeextendedupto30(thirty)days;

(d) if the aforesaid observations of the Authority’s Engineer indicate that
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theDrawingsarenotinconformitywiththeScopeoftheProjectorthe
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SpecificationsandStandards,suchDrawingsshallberevisedbytheContractorinc
onformitywiththeprovisionsofthisAgreementandresubmittedtotheAuthority’
sEngineerforreviewandapproval.TheAuthority’sEngineershallgiveitsobservat
ions,ifany,within10(ten)daysofreceiptoftherevisedDrawings.IntheeventtheC
ontractorfailstoreviseandresubmit such Drawings to the Authority’s
Engineer for review/approval
asaforesaid,theAuthority’sEngineermaywithholdthepaymentfortheaffectedw
orks in accordance with the provisions of Clause 19.5 (iv). If the
Contractordisputes any decision, direction or determination of the
Authority’s
Engineerhereunder,theDisputeshallberesolvedinaccordancewiththeDisputeR
esolution Procedure;

noreview/approvaland/orobservationoftheAuthority’sEngineerand/oritsfail
ure to review/approval and/or convey its observations on any
DrawingsshallrelievetheContractorofitsobligationsandliabilitiesunderthisAgr
eement in any manner nor shall the Authority’s Engineer or the Authoritybe
liable for the same in any manner; and if errors, omissions,
ambiguities,inconsistencies,inadequaciesorotherDefectsarefoundintheDrawi
ngs,theyandtheconstructionworksshallbecorrectedattheContractor'scost,not
withstandinganyapprovalunderthisArticle10;

theContractorshallberesponsiblefordelaysinsubmittingtheDrawingassetforth
inSchedule-Icausedbyreasonofdelaysinsurveysandfieldinvestigations, = and
shall not be entitled to seek any relief in that regard fromtheAuthority; and

theContractorwarrantsthatitsdesigners,includinganythirdpartiesengagedbyit
,shallhavetherequiredexperienceandcapabilityinaccordancewith Good
Industry Practice and it shall indemnify the Authority against anydamage,
expense, liability, loss or claim, which the Authority might incur,sustain or be
subject to arising from any breach of the Contractor’s
designresponsibilityand/orwarrantysetoutinthis Clause.

theContractorshallensurethatallthedesignsanddrawingsshallbeapproved
from the Authority’s Engineer within 90 days (ninety) from theAppointed
Date.

Any cost or delay in construction arising from review/approval by the
Authority’sEngineershallbebornebythe Contractor.

WorksshallbeexecutedinaccordancewiththeDrawingsprovidedbytheContractorinacc
ordancewiththeprovisionsofthisClause10.2andtheapprovaloftheAuthority’s
Engineer thereon as communicated pursuant to the provisions of sub-Clause (c) &
(d) of Clause 10.2 (iv). Such Drawings shall not be amended or alteredwithout prior
written notice to the Authority’s Engineer. If a Party becomes aware ofan error or
defect of a technical nature in the design or Drawings, that Party
shallpromptlygivenoticetotheotherPartyofsucherrorordefect.

(vii)  Within90(ninety)daysoftheProjectCompletionDate,theContractorshallfurnish
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to the Authority and the Authority’s Engineer a complete set of as- built Drawings,
in2 (two) hard copies and in micro film form or in such other medium as may
beacceptabletotheAuthority,reflectingtheProjectHighwayasactuallydesigned,enginee
redandconstructed,includinganas-
builtsurveyillustratingthelayoutoftheProjectHighwayandsetbacklines,ifany,ofthebuil
dingsandstructuresformingpartof ProjectFacilities.

ConstructionoftheProject Highway

The Contractor shall construct the Project Highway as specified in Schedule- B
andSchedule-C,and in conformity with the Specifications and Standards set forth
inSchedule-
D.TheContractorshallberesponsibleforthecorrectpositioningofallpartsoftheWorks,an
dshallrectifyanyerrorinthepositions,levels,dimensionsoralignmentoftheWorks.The[7
30t (SevenHundredandThirty)day]fromtheAppointedDateshallbethescheduledcomp
letiondate(the“ScheduledCompletionDate”)andtheContractoragreesandundertake
sthattheconstructionshallbecompleted on or before the ScheduledCompletion Date,
including any extensionthereof.

The Contractor shall construct the Project Highway in accordance with the
ProjectCompletion Schedule set forth in Schedule-]. In the event that the Contractor
fails

toachieveanyProjectMilestoneortheScheduledCompletionDatewithinaperiodof30(thi
rty) days from the date set forth in Schedule-], unless such failure has occurreddue
to Force Majeure or for reasons solely attributable to the Authority, it shall
payDamages to the Authority of a sum calculated at the rate of 0.05% (zero point
zerofive percent) of the Contract Price for delay of each day reckoned from the
datespecified in Schedule -] and until such Project Milestone is achieved or the
ProjectHighway is completed; provided that if the period for any or all Project
Milestones orthe Scheduled Completion Date is extended in accordance with the
provisions of thisAgreement,thedatessetforthinSchedule-
JshallbedeemedtobemodifiedaccordinglyandtheprovisionsofthisAgreementshallappl

yasifSchedule-

Jhasbeenamendedasabove;providedfurtherthatintheeventtheProjectHighwayiscomp
letedwithinorbeforetheScheduledCompletionDateincludinganyTimeExtension,applic
ableforthatworkorsection,theDamagespaidunderthis Clause
10.3(ii)shallberefundedbytheAuthoritytotheContractor,butwithoutanyinterestthere
on.

The Parties agree that for determining achievement or delays in completion of
theProject Milestones or the Project on the due date, the works affected due to delay
inproviding the site for which time extension has been granted beyond the
ScheduledCompletionDatewillbe

excluded.ForexampleontheduedatetoachievetheProjectMilestone-I (i.e., Stage
Payments of 10% (ten percent) of Contract Price on
180th(onehundredandeighty)dayfromtheAppointedDate),if5%(fivepercent)oftheproj
ectlength corresponding to the Project Milestone-I is not handed over or lately
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handedover resulting in the extension of completion of this 5% (five percent) length
beyondScheduledCompletionDate,StagePaymentof10%X0.95=9.5%onlyistobeachiev
edby180th(onehundredandeighty)day.

DraftContractAgreement

Page870f148



Fortheavoidanceofdoubt,itisagreedthatrecoveryofDamagesunderthisClause
(ii)shallbewithoutprejudicetotherightsoftheAuthorityunderthisAgreement including
the right of Termination thereof. The Parties further agree thatTime Extension
hereunder shall only be reckoned for and in respect of the
affectedWorksasspecifiedinClause10.5(ii).

TheAuthorityshallnotifytheContractorofitsdecisiontoimposeDamagesinpursuance
with the provisions of this Clause 10.3. Provided that no deduction
onaccountofDamagesshallbeeffectedbytheAuthoritywithoutnotifyingtheContractor
of its decision to impose the Damages, and taking into consideration
therepresentation,ifany,madebytheContractorwithin20(twenty)daysofsuchnotice.Th
e Parties expressly agree that the total amount of Damages under Clause 10.3
(ii)shall not exceed 10% (ten percent) of the Contract Price. If the damages exceed
10%(ten percent) of the Contract Price, the Contractor shall be deemed to be in
default ofthis agreement having no cure and the Authority shall be entitled to
terminate thisAgreement by issuing a Termination Notice in accordance with the
provisions ofClause23.1(ii).

In the event that the Contractor fails to achieve the Project Completion within
aperiodof90 (ninety)daysfromthe Schedule CompletionDatesetforthinSchedule-
J,unlesssuchfailurehasoccurredduetoForceMajeureorforreasonssolelyattributableto

the Authority, the contractor shall be deemed tobe ineligible forbidding any future
projects of the Authority, both as the sole party or as one of theparties of Joint
Venture/ Consortium during the period from Scheduled
CompletionDatetoissuanceofCompletionCertificate.Thisrestrictionisapplicableifthec

ontractvalueofthedelayedprojectisnot lessthanRs.300Crore.

MaintenanceduringConstruction Period

During the Construction Period, the Contractor shall maintain, at its cost, the
existinglane(s) of the Project Highway so that the traffic worthiness and safety
thereof are atno time materially inferior as compared to their condition on
Appointed Date,
andshallundertakethenecessaryrepairandmaintenanceworksforthispurpose;provide
d that the Contractor may, at its cost, interrupt and divert the flow of traffic ifsuch
interruption and diversion is necessary for the efficient progress of Works
andconformstoGoodIndustryPractice;providedfurtherthatsuchinterruptionanddiver
sion shall be undertaken by the Contractor only with the
priorwrittenapprovaloftheAuthority’sEngineerwhichapprovalshallnotbeunreasonab
ly withheld. For the avoidance of doubt, it is agreed that the Contractorshall at all
times be responsible for ensuring safe operation of the Project Highway. Itis further
agreed that in the event the Project includes construction of a bypass
ortunnelandrealignmentoftheexistingcarriageway,theContractorshallmaintaintheexi
stinghighwayinsuchsectionsuntilthenewWorksareopentotraffic.

(ii) NotwithstandinganythingtothecontrarycontainedinthisAgreement,intheeventof
\ DraftContractAgreement

mulmmmmm&ué%%h Page880f148




default by the Contractor in discharging the obligations specified in Clause 10.4
(i)above, the Authority shall get these maintenance works completed in the
mannerrecommended by the Authority’s Engineer to avoid public inconvenience at
the riskandcostoftheContractorinordertokeeptheroadintrafficworthycondition.

Extensionoftimeforcompletion

Without prejudice to any other provision of this Agreement for and in respect
ofextension of time, the Contractor shall be entitled to extension of time in the
ProjectCompletion Schedule (the “Time Extension”) to the extent that completion
of anyProjectMilestoneisorwillbedelayedbyanyofthefollowing,namely:

(@) delayinprovidingtheRightofWayofConstructionZone,environmentalclearance
sorapprovalofrailwayauthorities,specifiedinClause3.1(iv);

ChangeofScope(unlessanadjustmenttothe
ScheduledCompletionDatehasbeenagreedunderArticle13);

occurrenceofaForceMajeureEvent;

anydelay,impedimentorpreventioncausedbyorattributabletotheAuthority,
the Authority's personnel or the Authority's other contractors ontheSite; and

(e) any other cause or delay which entitles the Contractor to Time Extension
inaccordancewiththeprovisionsofthis Agreement.

The Contractor shall, no later than 15 (fifteen) business days from the occurrence
ofaneventorcircumstancespecifiedinClause10.5(i),informtheAuthority’sEngineerby
notice in writing, with a copy to the Authority, stating in reasonable detail
withsupporting particulars, the event or circumstances giving rise to the claim for
TimeExtension in accordance with the provisions of this Agreement. Provided that
theperiod of 15 (fifteen) business days shall be calculated from the date on which
theContractorbecameaware,orshouldhavebecomeaware,oftheoccurrenceofsuchanev
entor circumstance.

Provided further that notwithstanding anything to the contrary contained in
thisAgreement, TimeExtensionshallbe dueandapplicableonlyforthe
Workswhichareaffected by the aforesaid events or circumstances and shall not in
any manner affectthe ProjectCompletion Scheduleforand inrespect oftheWorks
whichare notaffectedhereunder.

On thefailureoftheContractorto issueto theAuthority’sEngineer anoticeinaccordance
with the provisions of Clause 10.5 (ii) within the time specified

therein,theContractorshallnotbeentitledtoanyTimeExtensionandshallforfeititsrightf

orany such claims in future. For the avoidance of doubt, in the event of failure of
theContractor to issue notice as specified in this clause 10.5 (iii), the Authority shall
bedischargedfromallliabilityinconnectionwiththe claim.

TheAuthority’s Engineer shall, on receipt of the claim in accordance with the
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provisions of Clause 10.5 (ii), examine the claim expeditiously within the time
framespecified herein. In the event the Authority’s Engineer requires any
clarifications toexamine the claim, the Authority’s Engineer shall seek the same
within 15 (fifteen)days from the date of receiving the claim. The Contractor shall, on
receipt of thecommunication of the Authority’s Engineer requesting for clarification,
furnish
thesametotheAuthority’sEngineerwithin10(ten)daysthereof.TheAuthority’sEngineer
shall, within a period of 30 (thirty) days from the date of receipt of
suchclarifications,forwardinwritingtotheContractoritsdeterminationofTimeExtensio
n.

Provided that when determining each extension of time under this Clause 10.5,
theAuthority’s Engineer shall review previous determinations and may increase,
butshallnotdecrease,thetotal TimeExtension.

Iftheeventorcircumstancegivingrisetothenoticehasacontinuingeffect:

(@) afullydetailedclaimshallbeconsideredas interim;

(b) theContractorshall,nolaterthan10(ten) daysafter
thecloseofeachmonth,sendfurtherinterimclaimsspecifyingtheaccumulateddel
ay,theextensionoftime claimed, and such further particulars as the
Authority’s Engineer mayreasonablyrequire; and

(© the Contractor shall send a final claim within 30 (thirty) days after the
effectof theeventorthecircumstance ceases.

Uponreceiptoftheclaimhereunder,theAuthority’sEngineershallexaminethesamein
accordance with the provisions of Clause 10.5 (iv) within a period of 30
(thirty)daysofthereceiptthereof

Incomplete Works

IntheeventtheContractorfailstocompletetheWorksinaccordancewiththeProjectComp
letion Schedule, including any Time Extension granted under this Agreement,the
Contractor shall endeavour to complete the balance work expeditiously and
shallpayDamagestotheAuthorityinaccordancewiththeprovisionsofClause10.3(ii)ford
elayof eachdayuntiltheWorksarecompletedinaccordancewiththeprovisionsofthis
Agreement. Recovery of Damages under this Clause shall be without prejudice tothe
rights of the Authority under this Agreement including the right to
terminationunderClause23.1.

Maintenance Manual

No later than 60 (sixty) days prior to the Project Completion Date, the
Contractorshall, in consultation with the Authority’s Engineer, evolve amaintenance
manual(the “Maintenance Manual”) for the regular and preventive maintenance of

theProjectHighwayinconformitywiththeSpecificationsandStandards,safetyrequireme
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ntsandGood IndustryPractice,andshallprovide 5(five)copiesthereofto
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the Authority’s Engineer. The Authority’s Engineer shall review the
MaintenanceManual within 15 (fifteen) days of its receipt and communicate its
comments to theContractorfornecessarymodifications,ifany.

As-Built Records

The Contractor shall prepare, and keep up-to-date, a complete set of as built
recordsof the execution of the Works, showing the exact as built locations, sizes and
detailsontheWorksasexecutedwithcrossreferencestoallrelevantspecificationsanddat
asheets. These records shall be kept on the Site and shall be used exclusively for
thepurpose of this Sub-Clause 10.8. The Contractor shall provide 2 (two) copies of
asbuiltrecordstotheAuthoritypriortothecommencementoftheTestson Completion.

Contractor'sUseofAuthority’s Documents

IntellectualpropertyintheAuthority’srequirementsandSpecificationsandStandards
and all other documents and materials issued by the Authority or theAuthority’s
Representative to the Contractor shall (as Dbetween the parties)
remainthepropertyoftheAuthority.TheContractormay,atitscost,copy,useandcommun
icate any such documents for the purposes of the Contract. They shall not,without
the consent of the Authority, be used, copied or communicated to a thirdparty by the
Contractor, except as necessary for the purposes of the Works under theAgreement.
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Article11
QualityAssurance,MonitoringandSupervision

QualityofMaterialsand workmanship

The
ContractorshallensurethattheConstruction,Materialsandworkmanshipareinaccordan
ce with the requirements specified in this Agreement, Specifications
andStandardsandGoodIndustryPractice.

Qualitycontrol system

TheContractorshallestablishaqualitycontrolmechanismtoensurecompliancewiththep
rovisionsofthisAgreement(the“QualityAssurancePlan”or“QAP").

The Contractor shall, within 30 (thirty) days of the Appointed Date, submit to
theAuthority’sEngineeritsQualityAssurancePlanwhichshallincludethe following:

(@) organisation,dutiesandresponsibilities,procedures,inspectionsanddocument
ation;

quality control mechanism including sampling and testing of Materials,
testfrequencies,standards,acceptancecriteria,testingfacilities,reporting,recor
dingandinterpretationoftestresults,approvals,checklistforsiteactivities, and
proforma for testing and calibration in accordance with theSpecifications for
Road and Bridge Works issued by MORTH, relevant
IRCspecificationsandGoodIndustryPractice;and

(© internalqualityaudit system.

The Authority’s Engineer shall convey its approval to the Contractor within a
periodof21(twenty-one)daysofreceiptoftheQAP stating the modifications, if any,
required,
andtheContractorshallincorporatethoseintheQAPtotheextentrequiredforconforming
withtheprovisionsof thisClause11.2.

TheContractorshallprocurealldocuments,apparatusandinstruments,fuel,consumable
s,water,electricity,labour,Materials,samples,andqualifiedpersonnelasarenecessary
for examining and testing theProjectAssets and workmanship
inaccordancewiththeQualityAssurance Plan.

The cost of testing of Construction, Materials and workmanship under this Article
11shallbebornebythe Contractor.

Methodology

The Contractor shall, at least 15 (fifteen) days prior to the commencement of

theconstruction,submittotheAuthority’sEngineerforreviewandconsentthemethodolo
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gyproposedtobeadoptedforexecutingtheWorks,givingdetailsof
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equipmenttobedeployed,trafficmanagementandmeasuresforensuringsafety.TheAuth
ority’sEngineershallcompletethereviewandconveyitsconsenttotheContractorwithina
periodof10(ten)daysfromthedateofreceiptoftheproposedmethodologyfrom
theContractor.

Inspectionandtechnicalauditbythe Authority

The Authority or any representative authorised by the Authority in this behalf
mayinspect and review the progress and quality of the construction of Project
Highwayand issue appropriate directions to the Authority’s Engineer and the
Contractor
fortakingremedialactionintheeventtheWorksarenotinaccordancewiththeprovisionso
f thisAgreement.

Externaltechnical audit

At any time during construction, the Authority may appoint an external
technicalauditortoconductanauditofthequalityoftheWorks.TheAuditorinthepresence
oftherepresentativesoftheContractorandtheAuthority’sEngineer
shallcarryoutthetests and/ or collect samples for testing in the laboratory. The
timing, the testingequipment and the sample size of this audit shall be as decided by
the Authority. Thefindings of the audit, to the extent accepted by the Authority, shall
be notified to theContractor and the Authority’s Engineer for taking remedial action
inaccordancewiththis Agreement.

AftercompletionoftheremedialmeasuresbytheContractor,theAuditorshallundertake
a closure audit and this process will continue till the remedial measureshave
brought the works into compliance with the Specifications and Standards.
TheContractorshall provide all assistance as may berequired by the auditor in
theconduct of its audit hereunder. Notwithstanding anything contained in this
Clausel1.5, the external technical audit shall not affect any obligations of the
Contractor ortheAuthority’sEngineerunderthis Agreement.

Inspectionofconstruction records

The Authority shall have the right to inspect the records of the Contractor relating
totheWorks.

Monthlyprogress reports

DuringtheConstructionPeriod,theContractorshall,nolaterthan10(ten)daysafterthe
close of each month, furnish to the Authority and the Authority’s Engineer
amonthlyreportonprogressoftheWorksandshallpromptlygivesuchotherrelevantinfor
mationasmayberequiredbytheAuthority’sEngineer.

The Contractor agrees that reporting under this Clause 11.7 shall continue until

thedateofthecompletionoftheWorks.Eachreportshallinclude:
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(r)
(s)

anexecutive summary;

chartsshowingthestatusofContractor'sdocuments,constructionandmanufactu
ringandenvironmental works;

detailsofworksubcontractedandtheperformanceof Sub-contractors;

for the construction of each main part of the Works, the extent of
progress(both quantity and percentage of the whole), the actual or expected
dates
ofcommencement,anticipatedcompletiondateoftheactivity,Contractor'sinspe
ctionsand tests;

recordsofmanpowerandContractor'sequipmentonthe Site;
copiesforthatmonthofqualityassurancedocuments,testresultsandcertificates;

safety statistics, accident data collection including details of any
hazardousincidentsandactivitiesrelatingtoenvironmentalaspectsandpublic
relations;
comparisonsofactualandplannedprogress,withdetailsofanyaspectswhichmay
jeopardize the completion in accordance with the Agreement, and
themeasuresbeing(ortobe)adoptedtoovercomesuch aspects;

detailsofanyunresolveddisputesorclaims,inrelationtothe Project;
details of any revision to the cash flow estimate, together with a copy of

therevisedcashflow estimate;

statusofvariousApplicablePermitsandcomplianceofconditionstherein;
detailsofvariousroyalty

paymentandinsurancesrequiredtobetakenbytheContractor; and
suchotherreportsasmayberequiredbytheAuthority
forenablingtheAuthoritytocomplywithitsobligationsundertheotherProjectco
ntracts.

detailsofdefectsbythe Authority;
changeinemissionofanysewageoreffluentofanynaturewhatsoever,whetherqu

alitativelyor quantitatively;

anyMaterialAdverse Effect;
declarationtowardscompliancewithApplicableLawsincludingbutnotlimitedto

environmentalandlabourlegislations;
declarationspecifyingcompliancewithallManualsprovidedtotheContractor;
and

anychangeintheflowoftrafficintheexistingProject Highway.

Inspection

TheAuthority’s Engineeranditsauthorisedrepresentativeshall atall reasonabletimes:

(a)

BUILDING INFRASTRUCTURE - BUILDING THE NATION

have full access to all parts of the Site and to all places from which
naturalMaterialsarebeingobtainedforuseintheWorks; and

during production, manufacture and construction at the Site and at the
placeof production, be entitled to examine, inspect, measure and test the
Materialsandworkmanship,andtochecktheprogressofmanufactureof
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Materials.
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The Contractor shall give the Authority’s Engineer and its authorised agents
access,facilitiesandsafetyequipmentforcarryingouttheirobligationsunderthisAgree
ment.

The Authority’s Engineer shall submit a monthly inspection report (the
“InspectionReport”) to the Authority and the Contractor bringing out the results of
inspectionsand the remedial action taken by the Contractor in respect of Defects or
deficiencies.Fortheavoidanceofdoubt,suchinspectionorsubmissionoflnspectionRepo
rtbytheAuthority’s Engineer shall not relieve or absolve the Contractor of its
obligations andliabilitiesunderthisAgreementinanymanner whatsoever.

Samples

TheContractorshallsubmitthefollowingsamplesofMaterialsandrelevantinfo
rmationtotheAuthority’sEngineerforpre-constructionreview:

() manufacturer'stestreportsandstandardsamplesofmanufacturedMaterials;an
d

(w) samplesofsuchotherMaterialsastheAuthority’sEngineermayrequire.
Tests

For determining that the Works conform to the Specifications and Standards,
theAuthority’s Engineer shall require the Contractor to carry out or cause to be
carriedouttests,atsuchtimeandfrequencyandinsuchmannerasspecifiedinthisAgreeme
nt, andin accordance with Good Industry Practice for quality assurance. The test
checks
bytheAuthority’sEngineershallcompriseatleast50%(fiftypercent)ofthequantityornu
mber of tests prescribed for each category or type of test for quality control
bytheContractor.

In theeventthatresultsofanytestsconductedunderthisClause
11.10establishanyDefectsordeficienciesintheWorks,theContractorshallcarryoutreme
dialmeasuresandfurnishareporttotheAuthority’sEngineerinthisbehalf.TheAuthority’
sEngineershallrequiretheContractortocarryoutorcausetobecarriedoutteststodetermi
nethatsuchremedialmeasureshavebroughttheWorksintocompliancewiththeSpecifica
tionsandStandards,andtheprocedureshallberepeateduntilsuchWorksconformtotheS
pecificationsandStandards.Fortheavoidanceofdoubt,thecostofsuchtestsandremedial
measuresinpursuancethereofshallbesolelybornebytheContractor.

Examinationofworkbeforecovering up

In respect of the work which the Authority’s Engineer is entitled to examine,
inspect,measure and/or test before it is covered up or put out of view or any part of the
worksplacedthereon,theContractorshallgivenoticetotheAuthority’sEngineerwheneveran

ysuchworkisreadyandbeforeitiscoveredup.TheAuthority’sEngineershallthen
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either carry out the examination, inspection or testing without unreasonable delay,
orpromptlygivenoticetotheContractorthattheAuthority’sEngineerdoesnotrequiretodoso.
Provided,however,thatifanyworkisofacontinuousnaturewhereitisnotpossibleorprudent
to keep it uncovered or incomplete, the Contractor shall notify the schedule
ofcarryingoutsuchworktogivesufficientopportunity,notbeinglessthan3(three)business
days’ notice, to the Authority’s Engineer to conduct its inspection, measurementor test
while the work is continuing. Provided further that in the event the Contractorreceives
no response from the Authority’s Engineer within a period of 3 (three)
businessdaysfromthedateonwhichtheContractor’snoticehereunderisdeliveredtotheAutho
rity’s
Engineer,theContractorshallbeentitledtoassumethattheAuthority’sEngineerwouldnotund
ertakethesaid inspection.

Rejection

If,asaresultofanexamination,inspection,measurementortesting,anyPlant,Materials,de
signorworkmanshipisfoundtobedefectiveorotherwisenotinaccordance  with  the
provisions of this Agreement, the Authority’s Engineer shallreject the Plant,
Materials, design or workmanship by giving notice to the Contractor,with reasons.
The Contractor shall then promptly make good the Defect and
ensurethattherejecteditemcomplieswiththerequirementsofthisAgreement.

IftheAuthority’sEngineerrequiresthePlant,Materials,designorworkmanshiptoberetes
ted,thetestsshallberepeatedunderthesametermsandconditions,asapplicable in each
case. If the rejection and retesting cause the Authority to incur anyadditional costs,
such cost shall be recoverable by the  Authority from  the
Contractor;andmaybedeductedbytheAuthorityfromanymoniesduetobepaidtotheCon
tractor.

Remedial work

Notwithstandinganyprevioustestorcertification,theAuthority’sEngineermayinstructt
heContractor to:

(@) remove from the Site and replace any Plant or Materials which are not
inaccordancewiththeprovisionsofthis Agreement;

(b) removeandre-
executeanyworkwhichisnotinaccordancewiththeprovisionsofthisAgreement
andtheSpecificationandStandards;and

execute any work which is urgently required for the safety of the
ProjectHighway, whether because of an accident, unforeseeable event or
otherwise;provided that in case of any work required on account of a Force
MajeureEvent,theprovisionsofClause21.6shall apply.

(ii) IftheContractorfailstocomplywiththeinstructionsissuedbytheAuthority’sEngineerun

derClause11.13(i),withinthetimespecifiedintheAuthority’sEngineer’snoticeorasmutu
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allyagreed,theAuthority’sEngineermayadvisetheAuthorityto
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have the work executed by another agency. The cost so incurred by the Authority
forundertaking such workshall, without prejudice to the rights oftheAuthority
torecoverDamagesinaccordancewiththeprovisionsofthisAgreement,berecoverable
from the Contractor and may be deducted by the Authority from anymoniesdueto
bepaidtothe Contractor.

Delaysduring construction

Without prejudice to the provisions of Clause 10.3 (ii), in the event the
Contractordoes not achieve any of the Project Milestones or the Authority’s Engineer
shall havereasonably determined that the rate of progress of Works is such that
Completion
oftheProjectHighwayisnotlikelytobeachievedbytheendoftheScheduledCompletion
Date, it shall notify the same to the Contractor, and the Contractor shall,within 15
(fifteen) days of such notice, by a communication inform the
Authority’sEngineerinreasonabledetailaboutthestepsitproposestotaketoexpeditepro
gressandtheperiodwithinwhichitshallachievetheProjectCompletionDate.

Qualitycontrolrecordsand Documents

TheContractorshallhandoveracopyofallitsqualitycontrolrecordsanddocumentsto the
Authority’s Engineer before the Completion Certificate is issued pursuant
toClause12.2.TheContractorshallsubmitRoadSignagePlanstotheAuthorityEngineer

for approval at least 6 (six) months prior to expected completion of ProjectHighway.

Video recording

During the Construction Period, the Contractor shall provide to the Authority
forevery calendar quarter, a video recording, which will be compiled into a 3 (three)-
hour compact disc or digital video disc, as the case may be, covering the status
andprogress of Works in that quarter. The video recording shall be provided
totheAuthority no later than 15 (fifteen) days after the close of each quarter after
theAppointed Date.

SuspensionofunsafeConstruction Works

UponrecommendationoftheAuthority’sEngineertothiseffect,theAuthoritymaybynotic
e require the Contractor to suspend forthwith the whole or any part of theWorks if,
in the reasonable opinion of the Authority’s Engineer, such work
threatensthesafetyoftheUsersand pedestrians.

TheContractorshall,pursuanttothenoticeunderClause11.17(i),suspendtheWorksoran

ypartthereofforsuchtimeandinsuchmannerasmaybespecifiedbytheAuthorityandther

euponcarryoutremedialmeasurestosecurethesafetyofsuspended works, the Users

and pedestrians. The Contractor may by notice requirethe Authority’s Engineer to

inspect such remedial measures forthwith and make

areporttotheAuthorityrecommendingwhetherornotthesuspensionhereunder
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mayberevoked.UponreceivingtherecommendationsoftheAuthority’sEngineer,theAut
hority shall either revoke such suspension or instruct the Contractor to carry
outsuch other and further remedial measures as may be necessary in the
reasonableopinion of the Authority, and the procedure set forth in this Clause 11.17
shall berepeateduntilthesuspensionhereunderisrevoked.

SubjecttotheprovisionsofClause21.6,allreasonablecostsincurredformaintainingandpr
otectingtheWorksorpartthereofduringtheperiodofsuspension(the“PreservationCos
ts”),shallbebornebytheContractor;providedthatifthesuspensionhasoccurredasaresul

tofanybreachofthisAgreementbytheAuthority,thePreservationCostsshallbebornebyt

he Authority.

IfsuspensionofWorksisforreasonsnotattributabletotheContractor,theAuthority’s
Engineer shall determine any Time Extension to which the Contractor isreasonably
entitled.

StaffandLabour
EngagementofStaffandLabour

@) The Contractor shall make its own arrangements for the engagement of
allpersonnel and labour, local or otherwise, and for their payment,
housing,feedingandtransport.

The Contractor has verified/ shall verify the identity and address of all
itsemployeesandofficialsrelatedtotheWorksbycollectingnecessarydocumenta
ryproof.

TheContractorshallseekaself-declarationfromitsemployeesthattheyhavenot
been convicted of any criminal offence by any court and if any
criminalproceedings/charge-
sheetshavebeenpending/filedagainstthem.TheContractorshallnotemploypers
onswithcriminaltrackrecordontheproject.In cases where it comes to notice
later that the employee concerned hasconcealed any such fact in his self-
declaration or commits a criminal
offenceduringthecourseofhisemployment,theContractorshallremovesuchper
sonfromtheproject

Deleted.

TheemployeesandpersonneloftheContractorshallworkunderthesupervision,

control and direction of the Contractor and the Contractor shallbe solely
responsible  for all negotiations with its employees and
personnelrelatingtotheirsalariesandbenefits,andshallberesponsibleforassess
ments and monitoring of performance and for all disciplinary matters.All
employees / personnel, executives engaged by the Contractor shall be
insoleemploymentoftheContractorandtheContractorshallbesolelyresponsible
for their salaries, wages, statutory payments, etc and under nocircumstances

the personnel shall be deemed to be theemployees
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oftheAuthority.UndernocircumstancestheAuthorityshallbeliable
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Foranypayment or claim or compensation of any nature to the employees
andpersonneloftheContractor.

Allpaymentstothestaffandlabourofthecontractorworkingontheprojectshallbemad
edirectlytotheirbankaccount.

ReturnsofLabour

(a)

The Contractor shall deliver to the Authority a detailed return in such
formand at such intervals as the Authority may prescribe, showing the
detailsincluding names, payment details and terms of appointment of the
severalclassesoflabouremployedbytheContractorfromtimetotimefortheWork
s.TheContractorshall,initsreturnscertifythatallduesoftheworkersor labour
havebeenfully paid.

The Authority is entitled to witness labour payments made or to be made
bythe Contractor. If the Contractor defaults in its obligations for making
anypaymentsunderthelabourlaws,theEmployermaymaketherelevantpaymen
ts.AnysumequaltoanyamountpaidbytheEmployerunderthisSub-Sub-Clause
9.2 shall be immediately due as a debt from the Contractor to theEmployer
and until payment/ set off shall carry interest at 18% per
annum.Forthispurposeitisagreedbetweenthepartiesthatdebtdueaforesaidsha
llbe set off immediately out the running account bills of the Contractor
underthis Agreement.

PersonsintheServiceof Others

TheContractorshallnotrecruit,orattempttorecruitfromamongstpersonsintheserviceoft
heAuthority.

LabourLaws

()

(e)

BUILDING INFRASTRUCTURE - BUILDING THE NATION

The Contractor shall obtain all relevant labour registrations and comply
withall relevant labour laws applying to its employees, and shall duly pay
themandaffordtothemalltheirlegal rights.

TheContractorshallmakealldeductionsoftaxatsourceandallcontributionstothe
PaymentofGratuity,ProvidentFund(includingEmployees’contribution)  and
Employees’” State Insurance Scheme as may be required
byApplicableLawsanddeposittheaforesaidcontributedamountwiththeapprop

riateauthority/(s).

The Contractor shall require all personnel engaged in the Works to obey
allApplicable Laws and regulations. The Contractor shall permit Authority
towitnesslabourpaymentsfortheContractorsdirectlabour,ortheSubcontractor
slabour.TheContractorshallensurethatallitsSubcontractorsstrictlycomplywit
halllabourlaws.

Documentary evidence confirming compliance with Sub-Clause 12.4, as
mayberequiredfromtimetotime,shallbeprovidedtotheEmployer’sRepresentat
ive.

TheEmployershallnotbeliableforanydelay/defaultoftheContractorin
DraftContractAgreement

Page1040f148




complianceofthelabourlaws.
FacilitiesforStaffandLabour

The Contractor shall provide and maintain all necessary accommodation and
welfarefacilities for personnel engaged for the Works. The Contractor shall not
permit anypersonnel engaged for the Works to maintain any temporary or
permanent livingquarterswithinthestructuresformingpartoftheWorks.

HealthAnd Safety

All necessary precautions shall be taken by the Contractor to ensure the health
andsafetyofstaffandlabourengagedfortheWorks.TheContractorshall,incollaboration
withandtotherequirementsofthelocalhealthauthorities,ensurethatpara-

medicalstaff firstaidfacilities,ambulanceserviceareavailableontheSiteatalltimes,andt
hatsuitablearrangementsaremadeforallnecessarywelfareandhygienerequirements
and for the prevention of epidemics. The Contractor shall appoint asafety officer to
be responsible for the safety of personnel on the Site. This
safetyofficershallbequalifiedforhisworkandshallhavetheauthoritytoissueinstructions
concerning safety and take protective measures to prevent accidents. The
Contractorshall maintain records and make reports concerning health, safety and
welfare ofpersonnel, and damage to property, in such manner as the Authority may
reasonablyrequire.

Contractor'sPersonnel

The Contractor shall employ only personnel who are appropriately qualified,

skilledandexperiencedintheirrespectivetradesoroccupations.TheAuthoritymayrequi

retheContractortoremoveanypersonnelengagedfortheWorks,whointheopinionofthe

Authority:

(@) hasengagedinany misconduct;

(b) isincompetentornegligentintheperformanceofhis duties;

(c) failstoconformwithanyprovisionsofthe Contract;

(d) engagesinanyconductwhichisprejudicialtosafety,health,ortheprotectionof
theenvironment; or

(e) makeserrorsinthedischargeofhis functions.

IfappropriateandrequiredbytheEmployer,theContractorshallthenappoint(orcausetobeap

pointed)asuitablereplacementperson.

Disorderly Conduct

TheContractor shall atall timestakeall reasonable precautionstopreventanyunlawful,
riotous or disorderly conduct by or amongst its personnel, and to
preservepeaceandprotectionofpeopleandpropertyintheneighbourhoodoftheWorks.
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Article12

CompletionCertificate
Testson Completion

At least 30 (thirty) days prior to the likely completion of the Project Highway, or
aSection thereof, the Contractor shall notify the Authority’s Engineer of its intent
tosubject the Project Highway or a Section thereof, to Tests. The date and time of
eachof the Tests shall be determined by the Authority’s Engineer in consultation
with theContractor, and notified to the Authority who may designate its
representative towitness the Tests. The Contractor shall either conduct the Tests as
directed by theAuthority’s Engineer or provide such assistanceas the Authority’s
Engineer mayreasonably require for conducting the Tests. In the event of the
Contractor and theAuthority’s Engineer failing to mutually agree on the dates for
conducting the Tests,the Contractor shall fix the dates by giving not less than 10
(ten) days’ notice to theAuthority’s Engineer.

AllTestsshallbeconductedinaccordancewithSchedule-K.TheAuthority’sEngineershall
either conduct or observe,monitor and review the Tests conducted by theContractor,
as the case may be, and review the results of the Tests to
determinecomplianceoftheProjectHighwayoraSectionthereof,withSpecificationsand
StandardsandifitisreasonablyanticipatedordeterminedbytheAuthority’sEngineer
during the course of any Test that the performance of the Project
HighwayorSectionoranypartthereof,doesnotmeettheSpecificationsandStandards,itsh
allhavetherighttosuspendor
delaysuchTestandrequiretheContractortoremedyandrectifytheDefectordeficiencies.Up
oncompletionofeachTest,theAuthority’sEngineer shall provide to the Contractor and
the Authority copies of all Test dataincluding detailed Test results. For the avoidance
of doubt, it is expressly agreed thatthe Authority’s Engineer may require the
Contractor to carry out or cause to
becarriedoutadditionalTests,inaccordancewithGoodIndustryPractice,fordetermining
thecomplianceoftheProjectHighwayorSectionthereofwiththeSpecificationsand
Standards.

Completion Certificate

UponcompletionofallWorksformingpartoftheProjectHighway,andtheAuthority’s
Engineer determining the Tests to be successful and after the receipt ofnotarized
true copies of the certificate(s) of insurance, copies of insurance policiesand
premium payment receipts in respect of the insurance defined in Article 20
andSchedulePofthisAgreement,itshall,attherequestoftheContractorforthwithissueto
the Contractor and the Authority a certificate substantially in the form set forth
inSchedule-L(the “Completion Certificate”).

(ii) UponreceivingtheCompletionCertificate,theContractorshallremoveitsequipment,mat
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erials,debrisandtemporaryworksfromtheSitewithinaperiodof30(thirty)
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days thereof, failing which the Authority may remove or cause to be removed,
suchequipment,materials,debrisandtemporaryworksandrecoverfromtheContractora
namount equal to 120% (one hundred and twenty per cent) of the actual cost
ofremovalincurredbytheAuthority.

Withoutprejudicetotheobligationsofthe = ContractorspecifiedinArticles14and17,the
property and ownership of all the completed Works forming part of the
ProjectHighwayshallvestinthe Authority.

Reschedulingof Tests

If the Authority’s Engineer certifies to the Authority and the Contractor that it
isunable to issue the Completion Certificate, as the case may be, because of events
orcircumstancesonaccountofwhichtheTests could notbeheld or had tobesuspended,
theContractor shall be entitled to re-schedule the Tests and hold the same as soon
asreasonablypracticable.

DraftContractAgreement

|mmm=umnu&%% H Page1080f148




Article13

ChangeofScope

Changeof Scope

TheAuthoritymay,notwithstandinganythingtothecontrarycontainedinthisAgreement,
require the Contractor to make modifications/ alterations to the
Works(“ChangeofScope”)
withinaperiodofsixmonthscountedfromtheAppointedDate.Upon the Authority
making its intention known to the Contractor for the specificChange of Scope, be it
positive or negative, the Contractor shall submit his proposalfor the said Change of
Scope involving additional cost or reduction in cost. Any suchChange of Scope shall
be made and valued in accordance with the provisions of thisArticle13.

ProvidedthatanysuchChangeofScope,excludingmajorstructures(e.g.MajorBridge /RO
B/RUB/Flyover/elevatedroadofmorethan50mlength)mayberequired and agreed to
be executed between the parties beyond the period of sixmonths of the Appointed
Date but before expiry of 50% of the original ScheduledConstruction Period of the
Project Highway, subject to the condition that it shall notentail any claims (e.g.
Extension of Time/ Prolongation related claims), against theAuthority.

TheChangeofScopeshallmeanthe following:

(@) changeinspecificationsofanyitemof Works;

(b) omission of any work from the Scope of the Project except under Clause
8.3(iii); provided that, subject to Clause 13.5, the Authority shall not omit
anyWorkunderthisClauseinordertogetitexecutedbyanyotherauthority; and
/or

(c) anyadditionalWork,Plant,MaterialsorserviceswhicharenotincludedintheScop
eoftheProject,includinganyassociatedTestsoncompletionofconstruction.

ProcedureforChangeof Scope

In the event of the Authority determining that a Change of Scope is necessary, it
maydirecttheAuthority’sEngineertoissuetotheContractoranoticespecifyinginreasona
ble detail the Works and services contemplated there under (the “Change
ofScopeNotice”).TheContractorshallsubmitadetailedproposalasperClause13.2
(iii)within15daysfromthereceiptofChangeofScopeNotice.

If the Contractor determines, not later than 90 days from the Appointed Date, that
aChange of Scope to the Works is required, it shall prepare a proposal with
relevantdetails as per Clause 13.2 (iii) at its own cost and shall submit to the
Authority toconsidersuchChangeofScope(the“ChangeofScope Request”).
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Upon receipt of a Change of Scope Notice, the Contractor shall, with due

diligence,providetotheAuthorityandtheAuthority’sEngineersuchinformationasisnece

ssary,togetherwithdetailedproposalinsupport of:

(a)

the impact, if any, which the Change of Scope is likely to have on the
ProjectCompletion Schedule if the works or services are required to be
carried outduring theConstructionPeriod; and

the options for implementing the proposed Change of Scope and the effect,
ifany,eachsuchoptionwould haveonthecosts andtimethereof,including
thefollowing details:

i. break-upofthequantities,unitratesandcostfordifferentitemsofwork; and
ii. proposeddesignfortheChangeof Scope;

iii. proposed modifications, if any, to the Project Completion Schedule of
theProjectHighway.

For the avoidance of doubt, the Parties expressly agree that, subject to
theprovisionsofClause13.4(ii),theContractPriceshallbeincreasedordecreased,
asthecasemaybe,onaccountofanysuchChangeofScope.

The parties agree that costs and time for implementation of the proposed Change

ofScopeshallbedeterminedasperthe following:

(a)

BUILDING INFRASTRUCTURE - BUILDING THE NATION

ForworkswhereScheduleofRates(SOR)ofconcernedcircleofState’sPublicWork
s Department are applicable at the Base Date are available, the same
shallbeapplicablefordeterminationofcosts.Incaseofnon-
availabilityofScheduleof Rates at the Base Date, the available Schedule of
Rates shall be applied byupdating the same based on WPI. In case the
Contract Price is lower/
higherthantheEstimatedProjectCostasperRFP,thentheSORratesshallbereduce
d/increasedinthesameproportion accordingly.

ForitemofWorksnotincludedinScheduleofRatesasmentionedinsub-para

(a) of Clause 13.2 (iv) above, the cost of same shall be derived on the basis
ofMORTHStandardDataBookandtheAuthority’sEngineershalldeterminethepr
evailing market rates and discount the same considering WPI toachievethe
prevailing rate at the Base Date, and for any item in respect of
whichMORTHStandardDataBookdoesnotprovidetherequisitedetails,theAuth

ority’sEngineershalldeterminetherateinaccordancewithGoodIndustryPractic

e.

For the avoidance of doubt, in case the cost as determined by the
Contractorand the Authority reveals a difference of more than 10% (ten per
cent), thecost as determined by the Authority shall be considered as final and
bindingontheContractor.

The design charges shall be considered only for new works or items (i.e.
theWorks or items not similar to the works or items in the original scope) @
DraftContractAgreement

Page1100f148




1% (onepercent)ofcostof suchnewworksoritems.
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The costs of existing works or items, which are being changed/ omitted
shallalsobevaluedasperaboveprocedureandonlynetcostshallbeconsidered.

The reasonable time for completion of works to be taken under Change
ofScope shall be determined by the Authority’s Engineer on the basis of
GoodIndustryPracticeandifsuchtimeexceedstheScheduledCompletionDate,th
eissue of Completion Certificate shall not be affected or delayed on account
ofconstruction of Change of Scope items/ works remaining incomplete on
thedateofTests.

Upon consideration of the detailed proposal submitted by the Contractor under
theClause 13.2 (iii), the Authority, within 15 (fifteen) days of receipt of such
proposal,may in its sole discretion either accept such Change of Scope with
modifications, ifany, and initiate proceedings thereof in accordance with this Article
13 or reject theproposal and inform the Contractor of its decision and shall issue an
order

(the“ChangeofScopeOrder”)requiringtheContractortoproceedwiththeperformancet
hereof.

For the avoidance of doubt, the Parties agree that the Contractor shall not
undertakeany Change of Scope without the express consent of the Authority, save
and exceptany works necessary for meeting any Emergency, that too with verbal
approval ofAuthoritywhichshallbe
confirmedinwritinginnext3(three)days.IntheeventthatthePartiesareunabletoagree,t
heAuthoritymay:

(@) issue a Change of Scope Order requiring the Contractor to proceed with
theperformancethereofattheratesandconditionsapprovedbytheAuthoritytillt
hematterisresolvedinaccordancewithArticle26;

or

(b) proceedinaccordancewithClause13.5.

The provisions of this Agreement, insofar as they relate to Works and Tests,
shallapplymutatismutandisto
theWorksundertakenbytheContractorunderthisArticle13.

PaymentforChangeofScope

PaymentforChangeofScopeshallbemadeinaccordancewiththepaymentschedulespecif
iedintheChangeofScopeOrder.

RestrictionsonChangeofScope

1) No Change of Scope shall be executed unless the Authority has issued the Change
ofScopeOrdersaveandexceptanyWorks necessary formeetinganyEmergency.

(ii) The total value of all Change of Scope Orders shall not exceed 10% (ten per cent)
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oftheContract Price.
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NotwithstandinganythingtothecontraryinthisArticle13,ifanychangeisnecessitatedbec
auseofanydefaultoftheContractorintheperformanceofitsobligationsunderthisAgreem
ent,thesameshallnotbedeemedtobeChangeofScope, andshall not result in any
adjustment of the Contract Price or the Project CompletionSchedule.

PoweroftheAuthoritytoundertake Works

IntheeventthePartiesareunabletoagreetotheproposedChangeofScopeOrdersinaccord
ance with Clause 13.2, the Authority may, after giving notice to the Contractorand
considering its reply thereto, award such Works or services to any person oragency
on the basis of open competitive bidding. It is also agreed that the
Contractorshallprovideassistanceandcooperationtothepersonoragencywhoundertak
estheworksorserviceshereunder.TheContractorshallnotberesponsibleforrectificatio
nof any Defects, but the Contractor shall carry out maintenance of such works
aftercompletion of Defect Liability Period of work by other person or agency during
theremainingperiodofthisagreementwithoutanyextra payment.

The Works undertaken in accordance with this Clause 13.5 shall conform to
theSpecifications and Standards and shall be carried out in a manner that minimises
thedisruption in operation of the Project Highway. The provisions of this
Agreement,insofar as they relate to Works and Tests, shall apply mutatis mutandis to
the Workscarriedoutunder thisClause13.5.
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Article14Mai
ntenance
Maintenanceobligationsofthe Contractor

The Contractor shall maintain the Project Highway for a period of 5 (five)
years,correspondingtotheDefectsLiabilityPeriod,commencingfromthedateoftheCom

pletionCertificate(the“MaintenancePeriod”).FortheperformanceofitsMaintenanceo
bligations,theContractorshallbe paid(ifnotincludedintheSchedule-H):

For flexible pavement with 5 years Maintenance Period including structures:
nomaintenance charges shall be paid for the first year; 0.50%of the Contract
Priceeach for the second, third and fourth year; and 1% of the Contract Price for
thefifth year

For rigid pavement with 10 years Maintenance Period including structures:
0.25%of the Contract Price each for the first, second and third year, 0.5% of the
ContractPrice each for fourth, fifth, sixth and seventh year, and 0.75% of the
Contract Priceeachforeighth,ninthandtenth year.

Forflexibleperpetualpavementwith10yearsmaintenanceperiodincludingstructures
: no maintenance charges shall be paid for the first year; 0.5% of theContract Price
each for the second, third and fourth year; 0.75% of the ContractPriceeach
forthesubsequentyearstilllayingoftherenewal layerorendofmaintenance period,
whichever is earlier. The requirement for the renewal
layershallbeworkedoutbasedonthesurveyandinvestigationoftheexistingpavement
and the cost of such renewal works shall be made separately to the
Contractorbased on the principles defined under clause 13.2(iii). After laying of
the renewallayer, the Contractor shall bepaid @ 0.5% of the original Contract
Price each fortheremaining yearstilltheendofmaintenance period.

Forstand-
aloneBridge/Tunnelworks:thecontractorshallbepaid@0.25%oftheContract Price
each for the first five years and @ 0.50% of the Contract Price
eachfortheremainingperiodoffive years.

For any other works: The contractor shall be paid at the rate of 0.50% of
thecontractpricefortheentiredurationofmaintenanceperiod.

Above amount for the performance of Contractors’ Maintenance obligations shall
be,inclusiveofalltaxes.Theamountpayableformaintenanceshallbeadjustedtoreflectan
yincreaseordecreasearisingoutofvariationinWPItobedeterminedinaccordance with
the provisions of Clause 19.12. It is further agreed that the
ContractPricehereundershallbereckonedwithreferencetotheamountspecifiedinClaus
e

19.1 (i), which shall be adjusted to the extent of Change of Scope and the
workswithdrawn under the provisions of Clause 8.3 (iii), but shall not include any
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priceadjustmentsinpursuanceofClause19.10.
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During the Maintenance Period, the Authority shall provide to the Contractor
accesstotheSiteforMaintenanceinaccordancewiththisAgreement.Theobligationsofthe
Contractorhereundershall include:

(a) permittingsafe,smoothanduninterruptedflowoftrafficontheProjectHighway;

undertakingroutinemaintenanceincludingpromptrepairsofpotholes,
cracks,joints, drains, embankments, structures, pavement markings, lighting,
roadsignsandothertrafficcontroldevices.Fortheavoidanceofdoubt,theelectrici
tychargesforoperationofelectricalinfrastructureinstalledalongtheproject
length, except the infrastructure being used by the Contractor for itsownuse,
shallbebornebytheAuthority;

undertakingrepairstostructures;
informingtheAuthorityofanyunauthoriseduseoftheProjectHighway;
informingtheAuthorityofanyencroachmentsontheProjectHighway; and

operationandmaintenanceofallcommunication,patrolling,andadministrative
systems  necessary for the efficient maintenance of the
ProjectHighwayinaccordancewiththeprovisionsofthisAgreement.

InrespectofanyDefectordeficiencynotspecifiedinSchedule-E,theContractorshall,at its
own cost, undertake repair or rectification in accordance with Good
IndustryPractice,saveandexcepttotheextentthatsuchDefectordeficiencyshallhavearis
enonaccountofanywillfuldefaultorneglectoftheAuthorityoraForceMajeure Event.

TheContractorshallremovepromptlyfromtheProjectHighwayanywastematerials(incl
udinghazardousmaterialsandwastewater),rubbishandotherdebris(including,
without limitation, accident debris) and keep the Project Highway in
aclean,tidyandorderlycondition,andinconformitywiththeApplicableLaws,Applicable
PermitsandGoodIndustry Practice.

Maintenance Requirements

The Contractor shall ensure and procure that at all times during the
MaintenancePeriod, the Project Highway conforms to the maintenance requirements
set forth inSchedule-E(the“Maintenance Requirements”).

MaintenanceProgramme

TheContractorshallprepareamonthlymaintenanceprogramme(the“MaintenancePro
gramme”) in consultation with the Authority’s Engineer and submit the same tothe
Authority’s Engineer not later than 10 (ten) days prior to the commencement ofthe
month in which the Maintenance is to be carried out. For this purpose a
jointmonthlyinspectionbytheContractorandtheAuthority’sEngineershallbeundertake
n.TheMaintenanceProgrammeshallcontainthe following:
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(@) TheconditionoftheroadintheformatprescribedbytheAuthority’sEngineer;

(b) theproposedmaintenanceWorks; and
(c) deploymentofresourcesformaintenance Works.

Safety,vehiclebreakdownsand accidents

The Contractor shall ensure safe conditions for the Users, and in the event of
unsafeconditions,laneclosures,diversions,vehiclebreakdownsandaccidents,itshallfoll
owthe relevant operating procedures for removal of obstruction and debris
withoutdelay. Such procedures shall conform to the provisions of this Agreement,
ApplicableLaws,ApplicablePermitsandGoodIndustryPractice.

TheContractorshallmaintainandoperatearound-the-
clockvehiclerescuepostwith1(one)mobilecranehavingthecapacitytoliftatruckwithaGr
ossVehicle Weightof30,000 (thirty thousand) kilograms; and such post shall be
located at [****]. TheContractor shall promptly remove any damaged vehicles and
debris from the
ProjectHighwaytoenablesafemovementoftrafficandshallreportallaccidentstothepolic
eforthwith.

Laneclosure

TheContractorshallnotcloseanylaneoftheProjectHighwayforundertakingmaintenanc
eworksexceptwiththepriorwrittenapprovaloftheAuthority’sEngineer. Such approval
shall be sought by the Contractor through a written requestto be made at least 10
(ten) days before the proposed closure of lane and shall beaccompanied by
particulars  thereof. @~ Within 5 (five)] Dbusiness days of receiving
suchrequest,theAuthority’sEngineershallgrantpermissionwithsuchmodificationsasit
maydeemnecessaryandacopyofsuchpermissionshallbesenttotheAuthority.

Upon receiving the permission pursuant to Clause 14.5 (i), the Contractor shall
beentitled to close the designated lane for the period specified therein, and for all
laneclosuresextendingacontinuousperiodof48(forty-
eight)hours,theContractorshall,in the event of any delay in re-opening such lane, for
every stretch of 250
(twohundredandfifty)metres,orpartthereof,payDamagestotheAuthoritycalculatedatt
he rate of 0.1% (zero point one per cent) of the monthly maintenance payment
foreach day of delay until the lane has been re-opened for traffic. In the event of
anydelay in re-opening such lanes or in the event of emergency decommissioning
andclosure to traffic of the whole or any part of the Project Highway due to failure of
theContractor, the Contractor shall pay damages to the Authority at double the
aboverate, without prejudice the rights of the Authority under this Agreement
includingTermination thereof.

Reductionofpaymentfornon-performanceofMaintenance obligations

1) In the event that the Contractor fails to repair or rectify any Defect or deficiency
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setforthinSchedule-Ewithintheperiodspecifiedtherein,itshallbedeemedasfailure of
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performanceofMaintenanceobligationsbythe
ContractorandtheAuthorityshallbeentitledtoeffectreductioninmonthlylumpsumpay
mentformaintenanceinaccordance with Clause 19.7 and Schedule-M, without
prejudice to the rights of
theAuthorityunderthisAgreement,includingTerminationthereof.

If the nature and extent of any Defect justifies more time for its repair or
rectificationthan the time specified in Schedule-E, the Contractor shall be entitled to
additionaltimeinconformitywithGoodIndustryPractice.Suchadditionaltimeshallbedet
ermined by the Authority’s Engineer and conveyed to the Contractor and
theAuthoritywithreasons thereof.

Authority’srighttotakeremedial measures

In the event the Contractor does not maintain and/or repair the Project Highway
orany part thereof in conformity with the Maintenance Requirements, the
MaintenanceManual or the Maintenance Programme, as the case may be, and fails to
commenceremedial works within 15 (fifteen) days of receipt of the Maintenance
InspectionReportunderClause15.2oranoticeinthisbehalffromtheAuthorityortheAuth
ority’s Engineer, as the case may be, the Authority shall, without prejudice to
itsrights under this Agreement including Termination thereof, be entitled to
undertakesuchremedialmeasuresat thecost oftheContractor,
andtorecoveritscostfromtheContractor. In addition to recovery of the aforesaid cost,
a sum equal to 20%
(twentypercent)ofsuchcostshallbepaidbytheContractortotheAuthorityasDamages.

RestorationoflossordamagetoProjectHighway

Save and except as otherwise expressly provided in this Agreement, in the event
thattheProjectHighwayoranypartthereofsuffersanylossordamageduringtheMaintena
ncefromanycauseattributabletotheContractor,theContractorshall,atitscost and
expense, rectify and remedy such loss or damage forthwith so that

theProjectHighwayconformstotheprovisionsofthis Agreement.

Overridingpowersofthe Authority

IfinthereasonableopinionoftheAuthority,theContractorisinmaterialbreachofitsobliga
tions under this Agreement and, in particular, the Maintenance
Requirements,andsuchbreachiscausingorlikelytocausematerialhardshipordangertot
heUsersand pedestrians, the Authority may, without prejudice to any of its rights
under thisAgreement including Termination thereof, by notice require the
Contractor to
takereasonablemeasuresimmediatelyforrectifyingorremovingsuchhardshipordanger
,asthecasemaybe.

In the event that the Contractor, upon notice under Clause 14.9 (i), fails to rectify
orremoveanyhardshipordangerwithinareasonableperiod,theAuthoritymayexerciseo
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verridingpowersunderthisClause14.9(ii)andtakeovertheperformanceofanyoralltheo
bligationsoftheContractortotheextentdeemednecessarybyitforrectifyingorremovings
uchhardshipordanger;providedthattheexerciseofsuch
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overridingpowersbytheAuthorityshallbeofnogreaterscopeandofno longer

duration
thanisreasonablyrequiredhereunder;providedfurtherthatanycostsandexpenses
incurredbytheAuthority indischargeof itsobligationshereundershall
berecoveredbytheAuthorityfromtheContractor,andtheAuthorityshallbeentitledtoded
uctanysuchcostsandexpensesincurredfromthepaymentsduetotheContractorunderCl
ausel9.7fortheperformanceofitsMaintenance obligations.

In the event of a national emergency, civil commotion or any other
circumstancesspecifiedinClause21.3,theAuthoritymaytakeovertheperformanceofany
oralltheobligations of the Contractor to the extent deemed necessary by it, and
exercise suchcontrol over the Project Highway or give such directions to the
Contractor as may  bedeemednecessary;providedthat theexerciseofsuch
overridingpowers bytheAuthority shall be of no greater scope and of no longer
duration than is
reasonablyrequiredinthecircumstanceswhichcausedtheexerciseofsuchoverridingpo

werbythe Authority. For the avoidance of doubt, it is agreed that the consequences
of suchaction shall be dealt in accordance with the provisions of Article 21. It is also
agreedthat the Contractor shall comply with such instructions as the Authority may
issue inpursuance of the provisions of this Clause 14.9 (iii), and shall provide
assistance andcooperation to the Authority, on a best effort basis, for performance of
its obligationshereunder.

Takingover Certificate

The Maintenance Requirements set forth in Schedule-E having been duly carried
out,MaintenancePeriodassetforthinClause14.1(i)havingbeenexpiredand Authority’sE
ngineer determining the Tests on Completion of Maintenance to be successful
inaccordance with Schedule-Q, the Authority will issue Taking Over Certificate to

theContractorsubstantiallyintheformatsetforthinSchedule-R.
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Articlel5
SupervisionandMonitoringduringMaintenance
Inspectionbythe Contractor

TheAuthority’sEngineershallundertakeregularinspectionstoevaluatecontinuouslythe
compliancewiththeMaintenance Requirements.

TheContractorshall carryout adetailed pre-monsoon inspection ofallbridges,culverts
and drainage system in accordance with the guidelines contained in IRC:SP35.
Report of this inspection together with details of proposed maintenance worksas
required shall be conveyed to the Authority’s Engineer forthwith. The
Contractorshallcompletetheproposedmaintenanceworksbeforetheonsetofthemonso
onandsend a compliance report to the Authority’s Engineer. Post monsoon
inspection shallbe undertaken by the Contractor and the inspection report together
with details ofanydamagesobservedand proposedactionto
remedythesameshallbeconveyedtotheAuthority’sEngineer forthwith.

Inspectionand payments

The Authority’s Engineer may inspect the Project Highway at any time, but at
leastonceeverymonth,toensurecompliancewiththeMaintenanceRequirements.Itshall
make a report of such inspection (“Maintenance Inspection Report”) stating
inreasonable detail the Defects or deficiencies, if any, with particular reference to
theMaintenanceRequirements,theMaintenanceManual,andtheMaintenanceProgram

me, and send a copy thereof to the Authority and the Contractor within
10(ten)daysof such inspection.

After the Contractor submits to the Authority’s Engineer the Monthly
MaintenanceStatement for the Project Highway pursuant to Clause 19.6, the
Authority’s
Engineershallcarryoutaninspectionwithin10(ten)daystocertifytheamountpayabletot
heContractor. The Authority’s Engineer shall inform the Contractor of its intention
tocarryouttheinspectionatleast3(three)businessdaysinadvanceofsuchinspection.The
Contractor shall assist the Authority’s Engineer in verifying compliance with
theMaintenance Requirements.

For each case of non-compliance of Maintenance Requirements as specified in
theinspectionreportoftheAuthority’sEngineer,theAuthority’sEngineershallcalculatet
he amount of reduction in payment in accordance with the formula specified
inSchedule-M.

Any deduction made on account of non-compliance will not be paid
subsequentlyeven after establishing the compliance thereof. Such deductions will
continue to bemadeeverymonthuntilthecomplianceis procured.
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Tests

FordeterminingthattheProjectHighwayconformstotheMaintenanceRequirements,
the Authority’s Engineer shall require the Contractor to carry out,
orcausetobecarriedout, TestsspecifiedbyitinaccordancewithGoodIndustryPractice.Th
e Contractorshall,withduediligence,carryoutorcausetobecarriedoutall such Tests in
accordance with the instructions of the Authority’s Engineer andfurnishthe
resultsofsuchTestsforthwithtotheAuthority ‘Engineer.

AtanytimeduringMaintenancePeriod,theAuthoritymayappointanexternaltechnical
auditor to conduct an audit of the quality of the Works. The Auditor in thepresence
of the representatives of the Contractor and the Authority’s Engineer shallcarry out
the Tests and/ or collect samples for testing in the laboratory. The timing,the testing
equipment and the sample size of this audit shall be as decided by theAuthority. The
findings of the audit, to the extent accepted by the Authority, shall
benotifiedtotheContractorandtheAuthority’sEngineerfortakingremedialmeasures.Aft
ercompletionoftheremedialmeasuresbytheContractor,theauditorshallundertake a
closure audit and this process will continue till the remedial measureshave brought
the maintenance works into compliance with the Specifications andStandards. The
Contractor shall provide all assistance as may be required by theauditor in the
conduct of its audit hereunder. Notwithstanding anything contained inthis Clause
15.3, the external technical audit shall not affect any obligations of
theContractorortheAuthority’sEngineerunderthisAgreement.

Reportsofunusual occurrence

The Contractor shall, during the Maintenance Period, prior to the close of each
day,send to the Authority and the Authority’s Engineer, by facsimile or e- mail, a
reportstating accidents and unusual occurrences on the Project Highway relating to
thesafety and security of the Users and Project Highway. A monthly summary of
suchreports shall also be sent within 3 (three) business days of the closing of month.
Forthe purposes of this Clause 15.4, accidents and unusual occurrences on the
ProjectHighwayshallinclude:

(@) accident,deathorsevereinjurytoany person;
(b) damagedordislodgedfixed equipment;
(c) floodingofProjectHighway; and

(d) anyotherunusual occurrence.
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Articlel6

TrafficRegulation
Trafficregulationbythe Contractor

The Contractor shall take all the required measures and make arrangements for
thesafety of Users during the Construction and Maintenance of the Project Highway
or aSection thereof in accordance with the provisions of MORTH Specifications. It
shallprovide, erect and maintain all such barricades, signs, markings, flags, and lights
asmayberequiredbyGoodIndustryPracticeforthesafetyofthetrafficpassingthroughthe
Sectionunderconstructionor maintenance.

Allworksshallbecarriedoutinamannercreatingleastinterference
totrafficpassingthrough the Project Highway or a Section thereof. In sections where
construction
ormaintenanceWorksonthecarriagewayaretakenup,theContractorshallensurethatpr
oper passage is provided for the trafficc Where it is not possible or safe to
allowtrafficonpartwidthofthecarriageway,atemporarydiversionofproperspecificatio
nsshallbeconstructedbytheContractoratitsowncost.'/ROBOTS 'maybeusedfordiversion
andcontroloftrafficduringConstruction.TheContractorshalltakeprior approval of the
Authority’s Engineer for any proposed arrangement for
trafficregulationduringConstructionandMaintenance,whichapprovalshallnotbeunrea
sonably withheld.
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Article
17DefectsLiabili
ty
17.1 DefectsLiability Period

The Contractor shall be responsible for all the Defects and deficiencies, except
usualwearandtearintheProjectHighwayoranySectionthereof tilltheexpiryofaperiodof
commencingfromthedateofCompletionCertificate(the“DefectsLiabilityPeriod”)*ass
pecified below:

(@) 5 (five) years from the date of completion in case of a road being
constructedwithflexiblepavement;

(b) 10 (ten) years from the date of completion in case of road being
constructedwithrigid pavement;

(© 10 (ten) years from the date of completion in case of road being
constructedwithflexiblepavementusingperpetual design;

10 (ten) years from the date of completion in case of all stand-
alonestructures,e.g.MajorBridges/ and Tunnels;*

10(ten)yearsfromthedateofcompletionfor
thestretcheswherenewtechnology/materialhasbeen/isproposedtobeused.

3(three)yearsfromthedateofcompletionforstretchesrequiringrenewalofBitu
minousConcrete(BC)layerthrougheitherusinghot-in-
placerecyclingoftheentireBClayerorprovidingafreshlayerofBCwith40mmthic
kness.

3(three)yearsfromthedateofcompletionforstretchesrequiringimprovementto
ridingquality,incasesotherthanthosementionedinpara(f)above,throughlaying
a layerofBM/DBMand.

TheDefectsLiabilityPeriodshallcommencefromthedateoftheCompletionCertificate.
For the avoidance of any doubt, any repairs or restoration becauseofusual wear or
tear in the Project Highway or any Section thereof shall form a part
oftheMaintenanceobligationsoftheContractorasspecifiedinArticle14.

Remedying Defects

Save and except as provided in Clause 14.1 (iii), the Contractor shall repair or
rectifyallDefectsanddeficienciesobserved bytheAuthorityor
Authority’sEngineerduringtheDefectsLiabilityPeriodwithinaperiodof15(fifteen)days
fromthedateofnoticeissuedbytheAuthorityorAuthority’sEngineerinthisbehalf,orwithi
nsuchreasonable period as may be determined by the Authority or Authority’s
Engineer attherequestoftheContractor,inaccordancewithGoodIndustryPractice.
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Costofremedying Defects

Any repair or rectification undertaken in accordance with the provisions of
Clausel7.2,includinganyadditionaltesting,shallbecarriedoutbytheContractoratitsow
nriskandcost,totheextentthatsuchrectificationorrepairisattributableto:

(@) thedesignofthe Project;

(b) Plant,MaterialsorworkmanshipnotbeinginaccordancewiththisAgreementand
theSpecificationsand Standards;

(© impropermaintenanceduringconstructionoftheProjectHighwaybytheContrac
tor;and/or

(d) failurebytheContractortocomplywithanyotherobligationunderthisAgreement

Contractor’sfailuretorectify Defects

If the Contractor fails to repair or rectify such Defect or deficiency within the
periodspecified in Clause 17.2, the Authority shall be entitled to get the same
repaired,rectifiedorremediedattheContractor’scosttomaketheProjectHighwayconfor
mtotheSpecifications andStandards andthe provisionsofthisAgreement. All
costsconsequentthereonshall,afterdueconsultationwiththeAuthorityandtheContract
or, be determined by the Authority’s Engineer. The cost so determined
andanamountequalto20% (twentypercent)ofthecostasDamagesshallberecoverableby
theAuthorityfromtheContractorandmaybedeductedbytheAuthorityfromanymoniesd
uetothe Contractor.

ExtensionofDefectsLiability Period

The Defects Liability Period shall be deemed to be extended till the identified
DefectsunderClausel7.2havebeenremediedorrectified.
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Article18

Authority’sEngineer

AppointmentoftheAuthority’s Engineer

The Authority shall appoint a firm of Consulting Engineers or a Project
MonitoringCommittee (PMC) substantially in accordance with the selection criteria
set forth inSchedule-
N,tobetheengineerunderthisAgreement(the“Authority’sEngineer”).Inunavoidable
circumstances, Authority may appoint  an officer  to act as
Authority’sEngineeruntilappointmentofaConsultingEngineeringfirm/SupervisionCo
nsultant/PMC.

The officer in-charge of the Authority (e.g. PD/ RO/ CGM/ Member in the case
ofNHAI; RO/CE/ADG in the case of MoRTH projects executed through the State
PWDs;andGM/ED/DirectorinthecaseofNHIDCL)isresponsiblefortheoverallsupervisio
nand monitoring of the execution of project as the representative of the owner of
theproject.TheAuthority'sEngineerisappointedtoassisttheAuthorityforcarrying
outthe functions as detailed under clause 18.2. As such, an officer of the Authority
isvestedwithallsuchpowersandresponsibilitiesasareenjoinedupontheAuthority'sEngi
neer and is fully competent to issue any instructions for proper monitoring
andsupervision of the project, either by himself or through the Authority's
Engineer.Instructions issued by the concerned officer of the Authority shall have the
sameeffect as that of the Authority's Engineer in terms of this Agreement. Wherever
suchconcernedofficerissuesanyinstructionsornoticetotheContractor,heshallendorsea
copythereoftotheAuthority’s Engineer.

The Authority’s Engineer should be appointed within 10 days from the date of
thisAgreementorbeforedeclarationofAppointedDate,whicheverisearlier.TheAuthorit
y shall notify the appointment or replacement of the Authority’s Engineer tothe
Contractor.

The staff of the Authority’s Engineer shall include suitably qualified engineers
andotherprofessionalswhoarecompetenttoassisttheAuthority’sEngineertocarryoutit
s duties.

DutiesandauthorityoftheAuthority’s Engineer

TheAuthority’sEngineershallperformthedutiesandexercisetheauthorityinaccordance
with  the  provisions of this Agreement and  substantially in
accordancewiththetermsofreference(“TermsofReference”or“TOR”)setforthinAnne
xure-lof Schedule N, but subject to obtaining prior written approval of the Authority
beforedetermining:

(@) anyTime Extension;
(b) anyadditionalcosttobepaidbytheAuthoritytothe Contractor;
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(o) theTermination Payment;
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(d) issuanceofCompletionCertificate; or

(e) anyothermatterwhichisnotspecifiedin(a),
(b),(c)or(d)aboveandwhichcreatesfinancialliability oneither Party.

No decision or communication of the Authority’s Engineer shall be effective or
validunless it is accompanied by an attested true copy of the approval of the
Authority forandinrespectofanymatterspecifiedinClause18.2(i).

The Authority’s Engineer shall submit regular periodic reports, at least once
everymonth, to the Authority in respect of its duties and functions under this
Agreement.Such reports shall be submitted by the Authority’s Engineer within 10
(ten) days ofthe beginning of every month. For the avoidance of doubt, the
Authority’s
Engineershallincludeinitsreport,complianceoftherecommendationsoftheSafetyConsu
Itant.

DelegationbytheAuthority’s Engineer

The Authority’s Engineer may, by order in writing, delegate any of his duties
andresponsibilities to suitably qualified and experienced personnel who are
accountableto Authority’s Engineer, or may revoke any such delegation, under
intimation to theAuthority and the Contractor. Provided, however, that the
Authority’s Engineer shallberesponsibleand liableforallactionsandomissionsofsuch
personnel.

Any failure of the Authority’s Engineer to disapprove any work, Plant or
Materialsshall notconstituteapproval, andshall,therefore,not prejudicethe right
oftheAuthority to reject the work, Plant or Materials, which is not in accordance with
theprovisionsofthisAgreementandtheSpecificationsand Standards.

Notwithstanding anything stated in Clause 18.3 (i) above, the Authority’s
Engineershall not delegate the authority to refer any matter for the Authority’s prior
approvalwhereverrequiredinaccordancewiththeprovisionsofClause18.2.

InstructionsoftheAuthority’s Engineer

The Authority’s Engineer may issue instructions for remedying any Defect(s) to
theContractor.TheContractorshalltakesuchinstructionsfromtheAuthority’sEngineer,
orfromanassistanttowhomappropriateauthorityhasbeendelegatedunderClause18.3.

The instructions issued by the Authority’s Engineer shall be in writing. However,

iftheAuthority’sEngineerissuesanyoralinstructionstotheContractor,itshallconfirmthe

oralinstructionsinwritingwithin2 (two)workingdaysofissuing them.

IncasetheContractordoesnotreceivetheconfirmationoftheoralinstructionswithintheti
mespecifiedinClause18.4(ii),theContractorshallseekthewrittenconfirmationoftheorali
nstructionsfromtheAuthority’sEngineer.TheContractorshallobtainacknowledgement
fromtheAuthority’sEngineerofthecommunicationseekingwrittenconfirmation.Incase
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offailureofthe Authority’sEngineerorits
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delegated assistant to reply to the Contractor within 2 (two) days of the receipt of
thecommunicationfromtheContractor,theContractormaynotcarryouttheinstructions.

Incaseofanydisputeonanyoftheinstructionsissuedbythedelegatedassistant,theContra
ctormayreferthedisputetotheAuthority’sEngineer,whoshallthenconfirm,reverse or
vary the instructions within 3 (three) business days of the dispute beingreferred.

DeterminationbytheAuthority’s Engineer

The Authority’s Engineer shall consult with each Party in an endeavour to
reachagreementwhereverthisAgreementprovidesforthedeterminationofanymatterb
ythe Authority’s Engineer. If such agreement is not achieved, the Authority’s
EngineershallmakeafairdeterminationinaccordancewiththisAgreementhavingduereg
ardto all relevant circumstances. The Authority’s Engineer shall give notice to both
thePartiesofeachagreementordetermination,withsupporting particulars.

EachPartyshallgiveeffecttoeachagreementordeterminationmadebytheAuthority’s
Engineer in accordance with the provisions of this Agreement.
Provided,however,thatifanyPartydisputesanyinstruction,decision,directionordeterm
inationoftheAuthority’sEngineer,theDisputeshallberesolvedinaccordancewiththeDis
puteResolution Procedure.

RemunerationoftheAuthority’s Engineer
Theremuneration,costsandexpensesoftheAuthority’sEngineershallbepaidbytheAuth

ority.
TerminationoftheAuthority’s Engineer

The Authority may, in its discretion, replace the Authority’s Engineer at any
time.However, the Authority shall ensure that alternative arrangements for
appointmentof another Authority's Engineer or designation of its own officer as the

AuthorityEngineerfortheinterveningperiodaremade simultaneously.

IftheContractorhasreasonstobelievethattheAuthority’sEngineerisnotdischargingitsd

utiesandfunctionsinaccordancewiththeprovisionsofthisAgreement,itmaymakeawritt
enrepresentationtotheAuthorityandseektermination of the appointment of the
Authority’s Engineer. Upon receipt of suchrepresentation, the Authority shall hold a
tripartite meeting with the Contractor andthe Authority’s Engineer and make best
efforts for an amicable resolution of therepresentation.In theevent that
theappointmentof theAuthority’sEngineer
isterminatedhereunder,theAuthorityshallappointforthwithanotherAuthority’sEngin

eerinaccordancewithClause18.1and18.7(i).
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Article19
Payments
Contract Price

The Authority shall make payments to the Contractor for the Works on the basis
ofthe lump sum price accepted by the Authority in consideration of the
obligationsspecifiedinthisAgreementforanamountofINRRs. (INR

)(the “Contract Price”), which shall be subject to adjustments in accordance with
theprovisions of this Agreement. For the avoidance of doubt, the Parties expressly
agreethatthe ContractPriceshallnotincludetheGSTandcost
ofMaintenance,whichshallbe paid separately in accordance with the provisions of
Clause 19.5 & 19.7.
ThePartiesfurtheragreethatsaveandexceptasprovidedinthisAgreement,theContractP
riceshallbevalidandeffectiveuntilissueofCompletionCertificate.

The Contract Price includes all duties, taxes, royalty, cess, charges, and fees that
maybe levied in accordance with the laws and regulations in force as on the Base
Date
ontheContractor'sequipment,Plant,Materialsandsuppliesacquiredforthepurposeofthi
s Agreement and on the services performed under this Agreement. Nothing in
thisAgreementshallrelievetheContractorfromitsresponsibilitytopayanytaxincludinga
nytaxthatmaybeleviedinIndiaonprofitsmadebyitinrespectofthis Agreement.The
contract price also includes the cost of Shifting of obstructing utilities (including all
centeges as applicable by the utility owing department except supervision charges) as
given in clause 9.2 and schedule B.

TheContractPriceshallnotbeadjustedforanychangeincostsstatedinClause19.1
(ii)above,exceptasstatedinClauses19.10and19.17.

TheContractPriceshallnotbeadjustedtotakeaccountofanyunforeseendifficultiesorcost
s,unlessotherwiseprovidedforinthis Agreement.

UnlessotherwisestatedinthisAgreement,theContractPricecoversalltheContractor’sob
ligationsfortheWorksunderthisAgreementandallthingsnecessaryfortheConstruction
andtheremedyingofanyDefectsintheProjectHighway.

AllpaymentsunderthisAgreementshallbemadeinIndian Rupees.
Advance Payment

TheAuthorityshallmakeaninterest-

bearingadvancepayment(the“AdvancePayment”) @ “Bank Rate + 3%"”, equal to 10
% (ten percent) of the Contract
Price,exclusivelyformobilisationexpenses.TheAdvancePaymentformobilisationexpen
ses shall be made in two instalments each equal to 5% (five percent) of
theContractPrice.Thesecond5%(fivepercent)mobilizationadvancewouldbereleasedaf
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ter submission of utilization certificate by the Contractor for the first 5% (five
percent)advancealreadyreleased earlier.

(ii) Inadditiontoabove,theAuthorityshallmakeanadditionalinterest-bearingAdvance
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BUILDING INFRASTRUCTURE - BUILDING THE NATION

PaymentagainstnewlypurchasedkeyConstructionequipmentrequiredfortheworksasp
eragreedConstructionprogrammeandbroughttothesite,ifsorequestedby the
Contractor subject to the same terms and conditions specified
forAdvancePaymentformobilisationexpensesinthisAgreement.Themaximumofsucha
dvanceshallbe5%(fivepercent)oftheContractPriceagainstBankGuarantee.Thisadvanc
eshallbefurthersubjectto theconditionthat:

(@) suchnewequipmentareconsideredbytheAuthority’sEngineertobenecessaryfo
rtheworks and

(b) thesenewequipmentshouldbeprocuredinthenameofContractorandisverifiedb
yAuthority’sEngineertohavebeenbroughtto site.

TheAdvance
PaymentformobilizationexpensesandforacquisitionofkeynewConstructionequipment
wouldbedeemedasinterestbearingadvanceattheapplicableinterestrate
(@"Bankrate+3%"),tobecompoundedannuallyonareducingbalancebasis.Theinterestwou
ldberecoveredalongwiththerecoveryofmobilizationAdvance
Paymentasperprovisionlaiddownforthemobilizationadvancerecovery.

The Contractor may apply to the Authority for the first installment of the
AdvancePaymentatanytimeaftertheAppointedDate,alongwithanirrevocableandunco
nditionalguaranteefromaBankforanamountequivalentto110%(onehundredandten
per cent) of such installment, substantially in the form provided at Annex-III
ofSchedule-G,toremaineffectivetillthecompleteandfullrepayment thereof.

At any time, after 60 (sixty) days from the Appointed Date, the Contractor may
applyto the Authority for the second installment of the Advance Payment along with
anirrevocable and unconditional guarantee from a Bank for an amount equivalent
t0110% (one hundred and ten per cent) of such installment, substantially in the
formprovided at Annex-III of Schedule-G, to remain effective till the complete and
fullrepayment thereof.

TheContractorhastheoptionofsplittingtheBankGuaranteeagainstAdvancePayment
for mobilization expenses into parts, each not less than 2.75% (two pointseven five
per cent) of the Contract Price. Each part of the guarantee shall
remaineffectivetillfullrepaymentofsuchpartadvancecorrespondingtothisbankguaran
tee.SuchpartofBankGuaranteeshallbereturnedtotheContractoronrecovery under the
Agreement of the full amount of such part guarantee within
30(thirty)daysofthesaidrecovery.

The Advance Payment shall be paid by the Authority to the Contractor within
15(fifteen)daysofthereceiptofitsrespectiverequestsinaccordance with the provisions
ofthisClause19.2.

The Advance Payment shall be repaid through percentage deductions from the
stagepayments determined by the Authority’s Engineer in accordance with Clause
19.5, asfollows:
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deductionsshallcommenceinthefirstStagePayment Statement;

deductions shall be made at the rate of 15% (fifteen percent) of each
StagePayment Statement until such time as the advance payment has been
repaid;provided that the advance payment shall be completely repaid prior
to thetimewhen80% (eightypercent)oftheScheduleConstructionPeriodis
over;

iftotalcertifiedstagepayments(excludingtheAdvancePaymentanddeductionsa
ndrepaymentsofretention)doesnotexceed20% (twentypercent) of the
Contract Price within [50% of the Scheduled
ConstructionPeriod]fromtheAppointedDatethentheAdvancePaymentincludin
ginterestshall be recovered by encashment of the Bank Guarantee for the
AdvancePayment.

IftheAdvancePaymenthasnotbeenfullyrepaidpriorto TerminationunderClause
21.7orArticle23,asthecasemay
be,thewholeofthebalancethenoutstandingshallimmediately become due and payable
by the Contractor to the Authority.
WithoutprejudicetotheprovisionsofClause19.2(vi),intheeventofTerminationforContr
actor Default, the Advance Payment shall be deemed to carry interest @
“BankRate+5%"” per annum from the date of Advance Payment to the date of
recovery byencashment of the Bank Guarantee for the Advance Payment. For the
avoidance ofdoubt,theaforesaidinterestshallbepayableontheunrecoveredbalance.

Procedureforestimatingthepaymentforthe Works

The Authority shall make interim payments to the Contractor as certified by
theAuthority’sEngineeroncompletionofastage,inalength,numberorareaasspecifiedan
d valued in accordance with the proportion of the Contract Price assigned to
eachitemanditsstagein Schedule-H.

The Contractor shall base its claim for interim payment for the stages completed
tillthe end of the month for which the payment is claimed, valued in accordance
withClause 19.3 (i), supported with necessary particulars and documents in
accordancewiththis Agreement.

AnyreductionintheContractPricearisingoutofChangeofScopeortheworkswithdrawnu

nderClause8.3shallnotaffecttheamountspayablefortheitemsorstagepayments thereof
which are not affected by such Change of Scope or withdrawal
Foravoidanceofdoubtandbywayofillustration,thePartiesagreethatiftheamountassign
edtoMajorBridgesisreducedfromRs.100croretoRs.80croreowingtoChangeofScopeor
withdrawalofwork,thereductioninpaymentshallberestrictedtorelevantpaymentsfor
MajorBridgesonlyandthepaymentdueinrespectofallotherstagepaymentsundertheite
mMajorBridgesshallnotbeaffectedinanymanner.ThePartiesfurtheragreethattheadjus
tmentsarisingoutoftheaforesaidmodificationsshallbecarriedoutinamannerthattheim
pactofsuchmodificationsisrestrictedtothesaidChangeofScopeorwithdrawal,asthecase
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maybe,anddoesnotalterthepaymentsdueforandinrespectofitemsorstagepaymentswh
ichdonot
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formpartofsuchChangeofScopeor withdrawal.

StagePaymentStatementforWorks

The Contractor shall submit a statement (the “Stage Payment Statement”), in
3(three)copies,bythe7t(seventh)dayofthemonthtotheAuthority’sEngineerintheform
set forth in Schedule-O, showing the amount calculated in accordance
withClause19.3
towhichtheContractorconsidershimselfentitledforcompletedstage(s)of the Works.
The Stage Payment Statement shall be accompanied with the progressreports and
any other supporting documents. The Contractor shall not submit
anyclaimforpaymentofincompletestagesof work.

StagePaymentfor Works

Within 10 (ten) days of receipt of the Stage Payment Statement from the
ContractorpursuanttoClause19.4,theAuthority’sEngineershallbroadlydeterminethea
mountdue to theContractorand recommend the release of 90(ninety) percent of
theamountsodeterminedaspartpaymentagainsttheStagePaymentStatement,pendingissue
of the Interim Payment Certificate by the Authority’s Engineer. Within 10 (ten)
daysof the receipt of recommendation of the Authority’s Engineer, the Authority
shallmakeelectronicpaymentdirectlytotheContractor’sbank account.

Within 15 (fifteen) days of the receipt of the Stage Payment Statement referred to
inClause19.4,theAuthority’sEngineershalldetermineandshalldelivertotheAuthority
and the Contractor an IPC certifying the amount due and payable to theContractor,
after adjusting the payments already released to the Contractor againstthe said
statement. For the avoidance of doubt, the Parties agree that the IPC shallspecify all
the amounts that have been deducted from the Stage Payment
Statementandthereasons therefore.

In cases where there is a difference of opinion as to the value of any stage,
theAuthority’s Engineer’s view shall prevail and interim payments shall be made to
theContractoronthisbasis;providedthattheforegoingshallbewithoutprejudicetotheCo
ntractor’srighttoraisedispute.

TheAuthority’sEngineermay,forreasonstoberecorded,withholdfrom payment:

(@) the estimated value of work or obligation that the Contractor has failed
toperform in accordance with this Agreement and the Authority’s Engineer
hadnotifiedtheContractor; and

(b) the estimated cost of rectification of work done being not in accordance
withthis Agreement.

(v) PaymentbytheAuthorityshallnotbedeemedtoindicatetheAuthority'sacceptance,appr
oval,consentorsatisfactionwiththework done.

(vi) Goods&ServiceTax(GST)Tax(GST)shallbepaidtotheContractoralongwiththestagepay
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mentatprevailingrate,however,theContractorhastosubmittheproofof
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depositedGSTagainsttheirworktotheGovt.atthetimeofsubmittingnextstagepaymentreques
tfailingwhichtheearlierpaidGSTwillbededucted.

MonthlyMaintenanceStatementoftheProject Highway

TheContractorshallsubmittotheAuthority’sEngineeramonthlymaintenancestatement
(“MonthlyMaintenanceStatement”)in3(three)copiesbythe7*(seventh)dayofeachmo
nthintheformatsetforthinSchedule-Oforthe MaintenanceoftheProjectHighwayduring
thepreviousmonth.

ThemonthlylumpsumamountpayableforMaintenanceshallbe1/12th(one-
twelfth)oftheannualcostofMaintenanceasspecifiedinClause14.1(i).

PaymentforMaintenanceoftheProject Highway

Within 15 (fifteen) days of receipt of the Monthly Maintenance Statement from
theContractorpursuanttoClause19.6,theAuthority’sEngineershallverifytheContractor
’smonthlymaintenancestatementandcertifytheamounttobepaidtotheContractortakin
ginto account:

(@) CompliancewiththeMaintenanceRequirements; and

(b) reductionfornon-
compliancewiththeMaintenanceRequirementinaccordancewithClause19.7(ii)

The Authority’s Engineer shall deliver to the Authority an IPC approving
oramending the monthly maintenance statement to reflect the amount due
totheContractorinaccordancewiththis Agreement.

Maintenance shall be measured in units of one kilometre each; provided,
however,thatpaymentthereofshallbemadeinfixedmonthlyamountsinaccordancewith
thisAgreement. If the Maintenance Requirements set forth in Schedule-E are not
met,reductioninpaymentsshallbemadeinaccordancewiththeprovisionsofSchedule-
M. The reductions for non-compliance with the Maintenance Requirements shall
beappliedonthebasisofmonthlyinspectionsbytheAuthority’sEngineer.

Thedeductionmadeonaccountofnon-
compliancewiththeMaintenanceRequirementsshallnotbesubsequentlyconsideredfor
paymentafterthecomplianceisachievedbyrepair or rectification.

The Authority shall pay to the Contractor every quarter any amount due under
anyIPC under this Clause 19.7. The payment shall be made no later than 30 (thirty)
daysfromthedateofsubmissionofthelastIPCforthe relevant quarter.

PaymentofDamages

The Contractor may claim Damages due and payable to it in accordance with
theprovisionsof this Agreement.
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The Authority’s Engineer shall issue the IPC within 15 (fifteen) days of the receipt
ofthe claim under Clause 19.8 (i), after making adjustments in accordance with
theprovisions of this Agreement. The Authority shall pay to the Contractor the
amountdueunderanylPCwithinaperiodof30(thirty)daysfromthedateofthesubmission
oftheclaimunderthisClause19.8.IntheeventofthefailureoftheAuthoritytomakepaymen
ttotheContractorwithinthespecifiedtime,theAuthorityshallbeliabletopayto
theContractorinterestthereonandtheprovisions ofClause 19.9shall
applymutatismutandisthereto.

Timeofpaymentandinterest

TheAuthorityshallpaytotheContractoranyamountdueunderanypaymentcertificate
issued by the Authority’s Engineer in accordance with the provisions
ofthisArticle19,orinaccordancewithanyotherclauseofthisAgreementasfollows:

(@) paymentshallbemadenolaterthan30(thirty)daysfromthedateofsubmissionoft
heStagePaymentStatementbytheContractortotheAuthority’sEngineerforcertif
icationinaccordancewiththeprovisionsofClause19.4foranlPC;providedthat,int
heeventthelPC isnotissued
bytheAuthority’sEngineerwithintheaforesaidperiodof30(thirty)days,theAuth
orityshallpaytheamountshownintheContractor’sStagePaymentStatementand
anydiscrepancythereinshallbeaddedto,ordeductedfrom,thenextpayment
certificate issuedtotheContractor;and

paymentshallbemadenolaterthan30(thirty)daysfromthedateofsubmissionoft
heFinalPaymentCertificateforWorksalongwiththedischargesubmittedtotheA
uthority’sEngineerinaccordancewiththeprovisionsofClause19.15for
certification.

In the event of the failure of the Authority to make payment to the Contractor
withinthe time period stated in this Clause 19.9, the Authority shall be liable to pay
to
theContractorinterest@BankRate+3%perannum,onallsumsremainingunpaidfromth
e date on which the same should have been paid, calculated in accordance with
theprovisions of sub-Clauses (a) and (b) of Clause 19.9 (i) and till the date of
actualpayment.

Priceadjustmentforthe Works

The amounts payable to the Contractor for Works shall be adjusted in
accordancewiththeprovisionsofthisClause19.10

Subject to the provisions of Clause 19.10 (iii), the amounts payable to the
Contractorfor Works, shall be adjusted in the IPC issued by the Authority’s Engineer
for theincrease or decrease in the index cost of inputs for the Works, by the addition
orsubtraction of the amounts determined by the formulae prescribed in Clause
19.10(iv).
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To the extent that full compensation for any increase or decrease in costs to
theContractorisnotcoveredbytheprovisionsofthisorotherClausesinthisAgreement,the
costs and prices payable under this Agreement shall be deemed to include
theamountsrequiredtocoverthecontingencyofsuchotherincreaseordecreaseofcostsa
nd prices.

TheContractPriceshallbeadjustedforincreaseordecreaseinratesandpriceoflabour,cem
ent,steel,Plant,machineryandspares,bitumen,fuelandlubricants,andothermaterial
inputs in accordance with the principles, procedures and formulae specifiedbelow:

(@) Priceadjustmentshallbeappliedoncompletionofthespecifiedstageoftherespect
iveitemofworkinaccordancewith Schedule-H;

Adjustmentforeachitemofwork/stageshallbemade separately;

Thefollowingexpressionsandmeaningsareassignedtothevalueoftheworkdone

RW=Valueofworkdoneforthecompletionofastageunderthefollowingitems
ofSchedule-H:

i.  Roadworks; and
ii. Other works

BR=ValueofworkdoneforthecompletionofastageundertheitemsMajorBridgesandSt
ructures(Schedule-H)

(d) Priceadjustmentforchangesincostshallbepaidinaccordancewiththefollowing
formulae:
(i) VRW=0.85RWx[PLx(LI-LO)/LO+PAx(AI-AO)/AO+PFx(FI-FO)/FO+PBx(BI-B0O)/BO
+PMx(MI-MO)/MO+PCx(CI- CO)/CO+PS x(SI-S0)/S0]

(i) VBR=0.85BRx[PLx(LI-LO)/LO+PAx(AI-AO)/AO+PFx(FI-F0)/FO+PMx(MI-
MO)/MO+PCx(CI-C0)/CO+PSx(SI-S0)/SO]

Where,

VRW = Increase or decrease in the cost of road works/other works during the
periodunder consideration due to changes in the rates for relevant
components asstatedinsub-paragraph(e).

VBR = Increase or decrease in the cost of Major Bridges and Structures during
theperiodunderconsiderationduetochangesintheratesforrelevantcomponent
sasstatedinsub-paragraph(e).

PB,PC,PL,PM,andPSarethepercentagesofbitumen,cement,labour,othermaterials, and
steel/components  (including strands and cables) respectively for
therelevantitemasstatedinsub-paragraph(e).
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PA is the percentage of Plant, machinery and spares component for the relevant
itemasstatedinsub-paragraph(e).

PFisthepercentageoffuelandlubricantsfortherelevantitemsasstatedinsub-
paragraph(e).

Ao = The wholesale price index as published by the Ministry
ofCommerce&Industry,Governmentofindia(hereinaftercalled“WPI”)for“Man
ufactureofmachinery for mining, quarrying and construction” for the month
of the BaseDate.

A= The WPI for construction machinery for the month three months prior to
themonthtowhichthelPCrelates.

Bo=TheofficialretailpriceofbitumenatthenearestrefineryontheBaseDate.

Bi= The official retail price of bitumen at nearest refinery onthe first day of
themonththreemonthspriortothemonthtowhichthelPCrelates.

Co= TheWPIforOrdinaryPortlandCementforthemonthoftheBase Date.

Ci = The WPI for Ordinary Portland Cement for the month three months prior
tothemonthtowhich thePrelates.

Fo= The official retail price of high speed diesel (HSD) oil at the existing
consumerpumps of Indian Oil Corporation (“IOC”) in the State of Nagalandon
the BaseDate.

Fi= The official retail price of HSD at the existing consumer pumps of I0C in
theStateofNagalandonthefirstdayofthemonththreemonthspriortothemonthto
whichthelPCrelates.

Lo =The consumer price index forindustrial workers forthe wherein the project
isbeingexecuted,publishedbyLabourBureau,MinistryofLabour,Governmentof
India,(hereinaftercalled“CPI”)forthemonthoftheBase Date.

L; =The CPI for the month three months prior to the month to which the IPCrelates.
Mo=  TheWPIforallcommoditiesforthemonthoftheBase Date.

M; =The WPI for all commodities for the month three months prior to the
monthtowhichthelPCrelates.

So= TheWPIforMildSteel-LongProductsforthemonthoftheBase Date.

N The WPI for Mild Steel -Long Products for the month three months prior
tothemonthtowhich thelPCrelates.
(e) ThefollowingpercentagesshallgovernthepriceadjustmentoftheContract
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Item
RoadWorks

Earthwork,Gra Culverts,minor MajorB
Component . . CementC . .
nular Bituminou| bridgesandoth ridgesa
work,andOthe | swork oncreteP er nd
avement

r structures Structures
works
Labour(PL) [20%] [20%] [20%] [15%] [15%]
Cement(PC) [5%] Nil [20%] [15%] [15%]
Steel(PS) Nil Nil Nil [15%] [20%]
Bitumen(PB) Nil [15%] Nil Nil Nil
Fueland [10%] [10%] [10%] [10%] [10%]
lubricants
(PF)
OtherMat [50%)] [40%)] [35%)] [30%] [25%]
erials
(PM)
Plant,mach [15%] [15%] [15%] [15%] [15%]
ineryandsp
ares.
(PA)

Total

19.11 Restrictionsonprice adjustment

Price adjustment shall be due and payable only in respect of the stages of Works
forwhich the Stage Payment Statement has been submitted by the Contractor no
laterthan30(thirty)daysfromthedateoftheapplicableProjectMilestoneortheScheduled
CompletionDate,asthecasemaybe,includinganyTimeExtensiongrantedtherefore in
accordance with the provisions of this Agreement. For the avoidance ofdoubt, in the
event of submission of any Stage Payment Statement after the periodspecified
herein, price adjustment shall be applicable wuntil the date of the
respectiveProjectMilestoneortheScheduledCompletionDate,asthecasemaybe.

PriceadjustmentforMaintenanceofProject Highway

Lump sum payment for Maintenance shall be adjusted every quarter for changes
inratesandpricesofvariousinputsinaccordancewiththeformulagivenbelow:

W, — W,
W= Wy
W,

V=F

Increaseordecreaseinthequarterlylumpsum payment

QuarterlylumpsumpaymentduetotheContractorafteradjustinganyreductioninpaym
entfornon-complianceoftheMaintenance Requirements
DrafitContractAgreement
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W= Thewholesalepriceindex(allcommodities)forthemonthoftheBase Date.

DrafitContractAgreement

Page1460f148



Thewholesalepriceindex(allcommodities)forthefirstdayofthequarterunderconsi
derationfordeterminingtheprice adjustment.

FinalPayment Statement

Within60(sixty)daysafterreceivingtheCompletionCertificateunderClause12.2,theCon
tractorshallsubmittotheAuthority’sEngineerforconsideration6(six)copiesofaFinalPa
ymentStatement(the“FinalPaymentStatement”)forWorks,withsupportingdocumen
tsshowingindetail,intheformprescribedbytheAuthority’sEngineer:

(@) thesummaryofContractor’sStagePaymentclaimsforWorksassubmittedinaccor
dancewithClause19.4;

theamountsreceivedfromtheAuthorityagainsteachclaim; and
anyfurthersumswhichtheContractorconsidersduetoitfromthe Authority.

If the Authority’s Engineer disagrees with or cannot verify any part of
theFinalPaymentStatement,theContractorshallsubmitsuchfurtherinformation
asthe Authority’s Engineer may reasonably require. The Authority’s
Engineershalldelivertothe Authority:

i. an IPC for those parts of the Final Payment Statement which are not
indispute, along with a list of disputed items which shall then be settled
inaccordancewiththeprovisionsofArticle26;or

aFinalPaymentCertificateinaccordancewithClause19.15iftherearenodisp
uted items.

Ifthe Authority’sEngineerdoesnotprescribetheform referred
toinClause19.13(i)within 15 (fifteen) of the date of issue of the Completion
Certificate, the Contractorshallsubmitthestatementinsuchformasitdeems fit.

Discharge

Upon submission of the Final Payment Statement for Works under Clause 19.13,
theContractor shall give to the Authority, with a copy to the Authority’s Engineer,
awrittendischargeconfirmingthatthetotaloftheFinalPaymentStatementrepresentsfull
andfinalsettlementofallmoniesduetotheContractorinrespectofthisAgreementforallth
eWorksarisingoutofthisAgreement,exceptforanymoniesdueto  either Party on
account of any Defect. Provided that such discharge shall becomeeffective only after
the payment due has been made in accordance with the
FinalPaymentCertificateissuedpursuanttoClause19.15.

FinalPayment Certificate

Within30(thirty)daysafterreceiptoftheFinalPaymentStatementforWorksunderClause
19.13, and the written discharge under Clausel9.14,and there being
nodisputeditemsofclaim,theAuthority’sEngineershalldelivertotheAuthority,withacop
ytotheContractor,afinalpaymentcertificate(the“FinalPayment
Certificate”)statingtheamountwhich,intheopinionoftheAuthority’s
DrafitContractAgreement
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Engineer, is finally due under this Agreement or otherwise. For the avoidance
ofdoubt, before issuing the Final Payment Certificate, the Authority’s Engineer
shallascertain from the Authority all amounts previously paid by the Authority and
for allsums to which the Authority is entitled, the balance, if any, due from the
Authority totheContractororfromtheContractortotheAuthority,asthecasemaybe.

The Authority shall, in accordance with the provisions of Clause 19.9, pay to
theContractor the amount which is stated as being finally due in the Final
PaymentCertificate.

Finalpaymentstatementfor Maintenance

Within 30 (thirty) days after completion of the Maintenance Period, the
Contractorshall submit to the Authority’s Engineer 6 (six) copies of the final
payment statementfor Maintenance of the Project Highway, with supporting
documents showing thedetailssetforthbelowintheformprescribedbytheAuthority’s
Engineer:

(@) thetotalamountclaimedinaccordancewithclause19.7(i)and

(b) any sums which the Contractor considers to be due to it, with
supportingdocuments.

The Authority’s Engineer shall certify final payment within 30 (thirty) days of
thereceiptofthefinalpaymentstatementofMaintenanceunderClause19.16(i),segregati
ng the items of amount payable from the items of amount disallowed. TheAuthority
shall make payment on the basis of the final payment authorised by theAuthority’s
Engineer within a period of 30 (thirty) days of the receipt of the
FinalPaymentStatementfromtheAuthority’s Engineer.

IftheAuthority’sEngineerdoesnotprescribetheformwithin15(fifteen)daysofthedate of
issue of the Completion Certificate, the Contractor shall submit the
statementinsuchformasitdeems fit.

Changein law

If as a result of Change in Law, the Contractor suffers any additional costs in
theexecution of the Works or in relation to the performance of its other
obligationsunder this Agreement, the Contractor shall, within 15 (fifteen) days from
the date
itbecomesreasonablyawareofsuchadditionincost,notifytheAuthoritywithacopytotheA
uthority’sEngineerofsuchadditionalcostduetoChangein Law.

[fasaresult ofChangeinLaw,theContractor
benefitsfromanyreductionincostsfortheexecutionofthisAgreementorinaccordancewi
ththeprovisionsofthisAgreement, either Party shall, within 15(fifteen) days from the
dateit becomesreasonably aware of such reduction in cost, notify the other Party
with a copy to theAuthority’sEngineerofsuchreductionincostduetoChangein Law.

TheAuthority’sEngineershall,within15(fifteen)daysfromthedateofreceiptofthenotice
from the Contractor or the Authority, determine any addition or reduction
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totheContractPrice,asthecasemaybe,duetotheChangein Law.
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19.18 CorrectionofInterimPayment Certificates

TheAuthority’sEngineermaybyanInterimPaymentCertificatemakeanycorrectionor
modification in any previous Interim Payment Certificate issued by the
Authority’sEngineer.

Authority’sclaims

If the Authority considers itself to be entitled to any payment from the
ContractorunderanyClauseofthisAgreement,itshallgivenoticeandparticularstotheCon
tractor20(twenty)daysbeforemakingtherecoveryfromanyamountduetotheContracto
r, and shall take into consideration the representation, if any, made by
theContractorinthisbehalf,beforemakingsuchrecovery.

Bonusforearly completion

IntheeventthattheProjectCompletionDateoccurspriortotheScheduledCompletion
Date, the Contractor shall be entitled to receive a payment of
bonusequivalentto0.03%/(zeropointzerothreepercent)oftheContractPriceforeachday
by which the Project Completion Date precedes the Scheduled Completion Date,
butsubject to a maximum of 5% (five per cent) of the Contract Price. Provided,
however,thatthepaymentofbonus,ifany,shallbemadeonlyaftertheissueoftheCompleti
onCertificate. For the avoidance of the doubt, the Parties agree that for the purpose
ofdeterminingthebonuspayablehereunder,theworksshallalwaysbedeemedtobeasspe
cified in this Contract Agreement but excluding the works deemed to be deletedfrom
the scope of work under clause 8.3 of this Contract Agreement and the ContractPrice
shall always be deemed to be the amount specified in Clause 19.1 (i) afterexcluding
the Contract Price of the Works deemed to be deleted from the Scope ofWork under
clause 8.3 of this Contract Agreement, and shall exclude any revisionthereoffor
anyreason.ThePartiesalsoagreethatbonusshall bepayableonlyif eachwork for which
Time Extension has been granted is completed within respectiveExtendedTime.

InterestBearingWorkingCapitalAdvance
InterestBearingWorkingCapitalAdvanceagainstunbilledexecutedwork,notqualifyingforpa
ymentunderstagepaymentconditions,inthefollowingmanner:

Therevivaloftheprojectispossiblebyextendingthisfacility.

Such Working Capital Advance shall be eligible for release at one intermediate stage
duringtheconstructionperiodagainsttheworkdone,whichcouldnotbe billedand
notqualifyforpaymentundervariousstageofpaymentasperSchedule-
Hsubjecttotheconditionthatthecumulativevalueofsuchworksexceeds5%ofcontractvalue.
OnreceiptofrequestfromEPCContractorforWorkingCapitalAdvance,Authority’sEngineer
(AE) shall determine the value of work done, which could not be billed and is notqualifying
for payment under stage payment conditions but qualifying the requisite
qualitystandards&specificationsaspercontractagreement.
TheamountssodeterminedbyAEshallbeverifiedbyExecutiveEngineer/ProjectDirectorofexe
cutingagencyandrestrictedto90%oftheamountassessedby AE,whichshallnotin
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anycaseexceed10%oftheContractPrice.

90% of the amount assessed by AE and verified 7 restricted to 10% of Contract Price
byEE/PD as per Para-3(iv) above shall be released by regional officer,
MoRT&H/competentDDO as Interest Bearing Working Capital Advance against work done
by the Contractor.While releasing such amounts, Bank Guarantee or any other security
shall not be sought, astheadvanceisagainstworkalreadydone.

Concerned RO is delegated with power to sanction such advance.However, in case of
theproject, where Cure Period Notice has been issued, a decision on sanctioning of Interest-
Bearing Working Capital Advance shall be taken by ADG/CE HQ MoRTH/Member
NHAI/Director NHIDCL, considering the chances of revival of the project on payment of
suchadvance.

The amounts so released as per Para-3(iv) above along with interest @ Bank Rate+ 3%
perannumtobecompoundedannuallyonreducingbalancebasisshallberecoveredbyexecuting
agency in 2 equal installments from subsequent consecutive 2 eligible
invoicesbecomingdue&payableimmediatelyafterreleaseofsuchadvance.
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Article20

Insurance
InsuranceforWorksand Maintenance

The Contractor shall effect and maintain at its own cost the insurances specified
inSchedule-PandaspertherequirementsundertheApplicable Laws.

Subject to the provisions of Clause 21.6, the Authority and the Contractor shall,
inaccordancewithitsobligationsasprovidedforinthisAgreement,beliabletobearthecost
of any loss or damage that does not fall within the scope of this Article 20
orcannotberecoveredfromthe insurers.

SubjecttotheexceptionsspecifiedinClause20.1(iv)below,theContractorshall,saveand
except as provided for in this Agreement, fully indemnify, hold harmless anddefend
the Authority from and against any and all losses, damages, costs,
chargesand/orclaimswithrespect to:

(@) thedeathoforinjurytoanyperson; or
(b) thelossofordamagetoanyproperty(otherthanthe Works);

thatmayariseoutoforinconsequenceofanybreachbytheContractorofthisAgree
mentduringtheexecutionoftheWorksortheremedyingofanyDefectstherein.

Notwithstanding anything stated above in Clause 20.1 (iii), the Authority shall
fullyindemnifytheContractorfromandagainstanyandalllosses,damages,costs,charges,
proceedingsand/orclaimsarisingoutoforwithrespect to:

(@) theuseoroccupationoflandoranypartthereofbythe Authority;

(b) the right of the Authority to execute the Works, or any part thereof, on,
over,under,inorthroughany land;

(c) the damage to property which is the unavoidable result of the execution
andcompletionoftheWorks,ortheremedyingofanyDefectstherein,inaccordanc
ewiththisAgreement; and

the death of or injury to persons or loss of or damage to property
resultingfromanyactorneglectoftheAuthority,itsagents,servantsorothercontr
actors,notbeingemployedbythe Contractor.

Providedthat,intheeventofanyinjuryordamageasaresultofthecontributory

negligence of the Contractor, the Authority shall be liable toindemnify the
Contractor from and against any and all losses, damages, costs,charges,
proceedings and/or claims to the extent as may Dbe
proportionatelydetermined to be the liability of the Authority, its servants or
agents or
othercontractorsnotassociatedwiththeContractorinsuchinjuryordamage.

(v) WithoutprejudicetotheobligationsofthePartiesasspecifiedunderClauses20.1(iii)
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and 20.1 (iv), the Contractor shall maintain or effect such third party insurances
asmayberequired undertheApplicable Laws.

The Contractor shall provide to the Authority, within 30 days of the Appointed
Date,evidence of professional liability insurance maintained by its Design Director
and/orconsultants to cover the risk of professional negligence in the design of
Works.
Theprofessionalliabilitycoverageshallbeforasumofnotlessthan[3%(threepercent)]of
the Contract Price and shall be maintained until the end of the Defects
LiabilityPeriod.

Noticetothe Authority

Nolaterthan15(fifteen)daysafterthedateofthisAgreement,theContractorshallbynoticefur
nishtotheAuthority,inreasonabledetail,informationinrespectoftheinsurancesthat it
proposes to effect and maintain in accordance with this Article 20. Within 15(fifteen)
days of receipt of such notice, the Authority may require the Contractor toeffect and
maintain such other insurances as may be necessary pursuant hereto, andin the
event of any difference or disagreement relating to any such insurance,
theDisputeResolutionProcedureshall apply.

EvidenceofInsurance Cover

All insurances obtained by the Contractor in accordance with this Article 20 shall
bemaintainedwithinsurersontermsconsistentwithGoodIndustryPractice. Within10(te
n) days from the Appointed Date, the Contractor shall furnish to the
Authoritynotarizedtruecopiesofthecertificate(s)ofinsurance,copiesofinsurancepolici
esandpremiapaymentreceiptsinrespectofsuchinsurance,andnosuchinsuranceshallbe
cancelled, modified, or allowed to expire or lapse until the expiration of at least
45(forty-five) days after notice of such proposed cancellation, modification or non-
renewalhasbeendeliveredbytheContractortotheAuthority. TheContractorshallact
inaccordance with the directions of the Authority. Provided that the Contractor
shallproduce to the Authority the insurance policies in force and the receipts for
paymentof thecurrentpremia.

TheContractorshallensuretheadequacyoftheinsurancesatalltimesinaccordancewitht
heprovisionsofthis Agreement.

Remedyforfailureto insure

If the Contractor shall fail to effect and keep in force all insurances for which it
isresponsible pursuant hereto, the Authority shall have the option to either keep
inforce any such insurances, and pay such premia and recover the costs thereof
fromthe Contractor, or in the event of computation of a Termination Payment, treat
anamountequaltothelnsuranceCoverasdeemedtohavebeenreceivedbytheContractor.
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Waiverof subrogation

AllinsurancepoliciesinrespectoftheinsuranceobtainedbytheContractorpursuanttothi
sArticle20shallincludeawaiverofanyandall rightsofsubrogationorrecovery of the
insurers there under against, inter alia, the Authority, and its assigns,successors,
undertakings and their subsidiaries, Affiliates, employees, insurers andunderwriters,
and of any right of the insurers to any set-off or counterclaim or
anyotherdeduction,whetherbyattachmentorotherwise,inrespectofanyliabilityofanysu
ch person insured under any such policy or in any way connected with any
loss,liabilityorobligationcoveredbysuchpoliciesof insurance.

Contractor’s waiver

The Contractor hereby further releases, assigns and waives any and all rights
ofsubrogationorrecoveryagainst,interalia,theAuthorityanditsassigns,undertakingsan
d their subsidiaries, Affiliates, employees, successors, insurers and
underwriters,whichtheContractormayotherwisehaveoracquireinorfromorinanyway
connectedwithanyloss,liabilityorobligationcoveredbypoliciesofinsurancemaintained
orrequiredtobemaintainedbytheContractorpursuanttothisAgreement(otherthanthir
dpartyliabilityinsurancepolicies)orbecauseofdeductibleclausesinorinadequacyoflimi
tsofanysuchpoliciesofinsurance.

Cross liabilities

AnysuchinsurancemaintainedoreffectedinpursuanceofthisArticle20shallincludeacros
s liability clause such that the insurance shall apply to the Contractor and to
theAuthorityasseparately insured.

Accidentorinjuryto workmen

Notwithstanding anything stated in this Agreement, it is hereby expressly
agreedbetween the Parties that the Authority shall not be liable for or in respect of
anydamagesorcompensationpayabletoanyworkmanorotherpersonintheemployment
oftheContractororSub-contractor,saveandexceptasfor

deathorinjury
resulting from any act, omission or willful default of the Authority, its agents

orservants. The Contractor shall indemnify and keep indemnified the Authority

fromandagainstallsuchclaims,proceedings,damages,costs,charges,andexpenseswhats
oeverinrespectoftheabovesaveandexceptforthoseacts,omissionsorwillfuldefaultsfor
whichtheAuthorityshallbe liable.

Insuranceagainstaccidentto workmen

The Contractor shall effect and maintain during the Agreement such insurances
asmayberequiredtoinsuretheContractor’spersonnelandanyotherpersonsemployed
by it on the Project Highway from and against any liability incurred inpursuance of
this Article 20. Provided that for the purposes of this Clause 20.9,
DrafitContractAgreement
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theContractor’spersonnel/anypersonemployedbytheContractorshallincludetheSub-
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Contractoranditspersonnel.Itisfurtherprovidedthat,inrespectofanypersonsemployed
byanySub-
contractor,theContractor'sobligationstoinsureasaforesaidunderthisClause20.9shallb
edischargediftheSub-
contractorshallhaveinsuredagainstanyliabilityinrespectofsuchpersonsinsuchmanner
thattheAuthorityisindemnifiedunderthepolicy.TheContractorshallrequiresuchSub-
contractortoproducebeforetheAuthority,whenrequired,suchpolicyofinsuranceandth
ereceiptforpaymentofthecurrentpremiumwithin10(ten)daysofsuchdemandbeingma
debytheAuthority.

20.10 Applicationofinsurance proceeds

The proceeds from all insurance claims, except for life and injury, shall be applied
foranynecessaryrepair,reconstruction,reinstatement,replacement,improvement,deli

veryorinstallationoftheProjectHighwayandtheprovisionsofthisAgreementinrespectof
constructionofworksshallapplymutatismutandistotheworksundertakenoutoftheproc

eedsofinsurance.

Compliancewithpolicy conditions

EachParty hereby expressly agrees tofully indemnify the other Party
fromandagainstalllossesandclaimsarisingfromitsfailuretocomplywithconditionsimp
osedbytheinsurancepolicieseffectedinaccordancewiththis Agreement.

GeneralRequirementsoflnsurancePolicies

TheContractormust:

(@) immediately deposit copies of the policies or certificates of any
insurancewhichitisrequiredtoeffectundertheContract,togetherwithreceiptsfo

rthepremiums;

effect all insurances for which the Contractor is responsible with an
insurerapprovedbythe Authority;

makenomaterialchangestothetermsofanyinsurancewithouttheAuthority’s
approval;

inallrespectscomplywithanyconditionsstipulatedintheinsurancepolicieswhic
h the Contractor is required to effect under the Agreement or which
theAuthorityhaseffectedinrelationtotheFacilityandnotifiedtotheContractor;a
nd shall provide all assistance to the Authority in the application for,
andfinalizationof,suchcomprehensiveinsurance package;

regardless of the extent of settlement of claims by the underwriters or
thetime taken for settlement of claims, the Contractor shall make good any
loss,ordamageatitsowncost promptly;

provide all assistance to the Authority in the application for, and

finalizationof,suchcomprehensiveinsurance package;
DrafitContractAgreement
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paytheContractor'sshareoftheinsurancepremiumsforinsurancepremiumsallo
catedundersuchcomprehensiveinsurancepackagepolicytotheinsurances
directly to the insurance provider promptly on demand. Incasethe
Contractor fails to make such payment in time, the Authority may elect
topaytheContractor'sshareandadjustitagainstamountspayabletotheContracto
runderthis Agreement;

inthecaseofoccurrenceofanyeventleadingtoaninsuranceclaim,promptlyfollow
the procedures specified by the insurance provider, and provide
fullcooperation and access to the insurance provider or its representative,
tosettletheclaim expeditiously;

requirealltheSub-
ContractorsprovidingequipmentandmaterialsorservicestotheContractororth
eAuthoritytoobtain,maintainandkeepinforceduringthetimeinwhichtheyarein
volvedintheperformanceoftheWorkshereunderinsurancecoverageconsistent
withtheContractor'sinsuranceobligationshereunderandtheContractorshallals
oberesponsibleforfulfillmentofthisrequirement; and

the required insurance coverage and the Contractor's obligations-referred
toshall in no way affect or limit the Contractor's liability with respect to
itsperformance of the Works. Nothing in this Section shall limit or relieve
theContractorofitsliabilitiesandobligationsunderthisAgreement.
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PartV

ForceMajeureandTermination
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Article21Forc

eMajeure

Force Majeure

AsusedinthisAgreement,theexpression“ForceMajeure”or“ForceMajeureEvent’shallme

an occurrence in India of any or all of Non-Political Event, Indirect Political Eventand

Political Event, as defined in Clauses 21.2, 21.3 and 21.4 respectively, if it affectsthe

performance by the Party claiming the benefit of Force Majeure (the

“AffectedParty”) of its obligations under this Agreement and which act or event (i)

is

beyondthereasonablecontroloftheAffectedParty,and(ii)theAffectedPartycouldnothav
eprevented or overcome by exercise of due diligence and following Good

IndustryPractice,and(iii)hasMaterialAdverseEffectontheAffected Party.

Non-Political Event

ANon-PoliticalEventshallmeanoneormoreofthefollowingactsorevents:

(a)

BUILDING INFRASTRUCTURE - BUILDING THE NATION

actofGod,epidemic,extremelyadverseweatherconditions,lightning,earthquake
JJandslide,cyclone,flood,volcaniceruption,chemicalorradioactivecontaminatio
norionisingradiation,fireorexplosion(totheextent of contamination or
radiation or fire or explosion originating from asource externaltothe Site);

strikesorboycotts(otherthanthoseinvolvingtheContractor,Sub-
contractorsortheirrespectiveemployees/representatives,orattributabletoany
act or omission of any of them) interrupting supplies and services to
theProject Highway for a continuous period of 24 (twenty-four) hours and
anaggregate period exceeding 10 (ten) days in an Accounting Year,
andnotbeinganIndirectPoliticalEventsetforthin Clause21.3;

any failure or delay of a Sub-contractor but only to the extent caused
byanotherNon-Political Event;

any judgment or order of any court of competent jurisdiction or
statutoryauthority made against the Contractor in any proceedings for
reasons
otherthan(i)failureoftheContractortocomplywithanyApplicableLaworApplica
blePermit,or (ii)on accountofbreach ofanyApplicableLaw orApplicable
Permit or of any contract, or (iii) enforcement of this
Agreement,or(iv)exerciseofanyofitsrightsunderthisAgreementbythe
Authority;

the discovery of geological conditions, toxic contamination or
archaeologicalremainsontheSitethatcouldnotreasonablyhavebeenexpectedto
bediscoveredthroughasiteinspection; or
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(3] anyeventorcircumstancesofanatureanalogoustoanyofthe foregoing.
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21.3 IndirectPolitical Event

AnlIndirectPoliticalEventshallmeanoneormoreofthefollowingactsorevents:

(8)

M

an act of war (whether declared or undeclared), invasion, armed conflict
oractofforeignenemy,blockade,embargo,riot,insurrection,terroristormilitary
action,civilcommotionorpoliticallymotivated sabotage;

industry-wideorState-widestrikesorindustrialactionforacontinuousperiod
of24(twenty-four)hoursand exceedingan
aggregateperiodof10(ten)daysinanAccounting Year;
anycivilcommotion,boycottorpoliticalagitationwhichpreventsconstructionoft
heProjectHighwaybytheContractorforanaggregateperiodexceeding10(ten)da

ysinanAccountingYear;

any failure or delay of a Sub-contractor to the extent caused by any
IndirectPoliticalEvent;

anylndirectPoliticalEventthatcausesaNon-PoliticalEvent; or

anyeventorcircumstancesofanatureanalogoustoanyofthe foregoing.

Political Event

APoliticalEventshallmeanoneormoreofthefollowingactsoreventsbyoronaccountofany
GovernmentInstrumentality:

(m)

(n)

(0)

(p)

(@

ChangeinLaw,onlyifconsequencesthereofcannotbedealtwithunderandinaccor
dancewiththeprovisionsofClause19.17;

compulsory acquisition in national interest or expropriation of any
ProjectAssetsorrightsoftheContractororoftheSub-Contractors;

unlawful or unauthorised or without jurisdiction revocation of, or refusal
toreneworgrantwithoutvalidcause,anyclearance,licence,permit,authorisation
,noobjectioncertificate,consent,approvalorexemptionrequired by the
Contractor or any of  the Sub-contractors to perform
theirrespectiveobligationsunderthisAgreement;providedthatsuchdelay,modi
fication,denial,refusalorrevocationdidnotresultfromtheContractor’soranySub
contractor’sinabilityorfailuretocomplywithanyconditionrelatingtogrant,main
tenanceorrenewalofsuchclearance,licence,authorisation,noobjectioncertificat
e,exemption,consent,approvalorpermit;

any failure or delay of a Sub-contractor but only to the extent caused
byanotherPoliticalEvent; or

anyeventorcircumstancesofanatureanalogoustoanyofthe foregoing.

DutytoreportForceMajeure Event

UponoccurrenceofaForceMajeureEvent,theAffectedPartyshallbynoticereportsuchocc

urrencetotheotherPartyforthwith.Anynoticepursuant heretoshallinclude

BUILDING INFRASTRUCTURE - BUILDING THE NATION
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Fullparticularsof:

(@) the nature and extent of each Force Majeure Event which is the subject of
anyclaimforreliefunderthisArticle21withevidenceinsupport thereof;

the estimated duration and the effect or probable effect which such
ForceMajeureEventishavingorwillhaveontheAffectedParty’sperformanceofits
obligationsunderthis Agreement;

(©) themeasureswhichtheAffectedPartyistakingorproposestotakeforalleviatingth
eimpactofsuchForce MajeureEvent; and

(d) anyotherinformationrelevanttotheAffectedParty’s claim.

The Affected Party shall not be entitled to any relief for or in respect of a
ForceMajeure Event unless it shall have notified the other Party of the occurrence of
theForceMajeureEventassoonasreasonablypracticable,andinanyeventnolaterthan10
(ten)daysaftertheAffectedPartyknew,oroughtreasonablytohaveknown,ofitsoccurren
ce, and shall have given particulars of the probable material effect that theForce
MajeureEventislikelytohaveontheperformanceofitsobligationsunderthisAgreement.

For so long as the Affected Party continues to claim to be materially affected by
suchForce Majeure Event, it shall provide the other Party with regular (and not less
thanweekly)reportscontaininginformationasrequiredbyClause21.5(i),andsuchotheri
nformationastheotherPartymayreasonablyrequesttheAffectedPartyto provide.

EffectofForceMajeureEventonthe Agreement

UpontheoccurrenceofanyForceMajeureaftertheAppointedDate,thecostsincurred
andattributabletosucheventanddirectlyrelatingtothisAgreement(the“ForceMajeure
costs”)shallbe allocatedandpaidas follows:

(@) uponoccurrenceofaNon-PoliticalEvent,thePartiesshallbeartheirrespective
Force Majeure costs and neither Party shall be required to pay
totheotherPartyanycosts thereof;

uponoccurrenceofanlndirectPoliticalEvent,allForceMajeurecostsattributable
to such Indirect Political Event, and not exceeding the
InsuranceCoverforsuchlndirectPoliticalEvent,shallbebornebytheContractor,a
ndtothe extent Force Majeure costs exceed such Insurance Cover, one half of
suchexcess amount shall be reimbursed by the Authority to the Contractor
for theForceMajeureevents; and

upon occurrence of a Political Event, all Force Majeure costs attributable
tosuchPoliticalEventshallbereimbursedbytheAuthoritytothe Contractor.

For the avoidance of doubt, Force Majeure costs may include costs
directlyattributabletotheForceMajeureEvent,butshallnotincludedebtrepaym
entobligations,ifany,ofthe Contractor.

Save and except as expressly provided in this Article 21, neither Party shall be
liableinanymannerwhatsoevertotheotherPartyinrespectofanyloss,damage,cost,
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expense, claims, demands and proceedings relating to or arising out of occurrence
orexistenceofanyForceMajeureEventorexerciseofanyrightpursuanthereto.

Upon the occurrence of any Force Majeure Event during the Construction Period,
theProjectCompletionScheduleforandinrespectoftheaffectedWorksshallbeextended
on a day for day basis for such period as performance of the
Contractor’sobligationsisaffectedonaccountoftheForceMajeureEventoritssubsisting
effects.

21.7 TerminationNoticeforForceMajeure Event

(i)IfaForceMajeureEventsubsistsforaperiodof60(sixty)daysormorewithinacontinuous
period of 120 (one hundred and twenty) days, either Party may in itsdiscretion
terminate this Agreement by issuing a Termination Notice to the
otherPartywithoutbeing liableinanymanner whatsoever,
saveasprovidedinthisArticle21,anduponissueofsuchTerminationNotice,thisAgreeme
ntshall,notwithstandinganything
tothecontrarycontainedherein,standterminatedforthwith;providedthatbefore
issuing such Termination Notice, the Party intending to issue the TerminationNotice
shall inform the other Party of such intention and grant 15 (fifteen) days’ timeto
make a representation, and may after the expiry of such 15 (fifteen) days
period,whether or not it is in receipt of such representation, in its sole discretion
issue theTerminationNotice.

TerminationPaymentforForceMajeure Event

In the event of this Agreement being terminated on account of a Non-Political
Event,the Termination Payment shall be an amount equal to the sum payable under
Clause23.5.

Provided that in the event Termination occurs during the Maintenance Period,
theAuthority’sEngineershallonlydeterminethevalueofWorksassociatedwithMaintena
nce.

If Termination is on account of an Indirect Political Event, the Termination
Paymentshall include:

(@) anysumsdueandpayableunderClause23.5;and

(b) the reasonable cost, as determined by the Authority’s Engineer, of the
PlantandMaterialsprocuredbytheContractorandtransferredtothe Authorityfor
use in Construction or Maintenance, only if such Plant and Materials are
inconformitywiththeSpecificationsandStandards;

Provided that in the event Termination occurs during the Maintenance Period,
theAuthority’sEngineershallonlydeterminethevalueofWorksassociatedwithMaintena
nce.
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(iii) [fTerminationisonaccountofaPoliticalEvent,theAuthorityshallmakeaTerminationPay
menttotheContractorinanamountthatwouldbepayableunder
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Clause23.6(ii)asifitwereanAuthorityDefault.

Disputeresolution

Intheeventthatthe
PartiesareunabletoagreeingoodfaithabouttheoccurrenceorexistenceofaForceMajeur
eEvent,suchDisputeshallbefinallysettledinaccordancewith the Dispute Resolution
Procedure; provided that the burden of proof as to
theoccurrenceorexistenceofsuchForceMajeureEventshallbeuponthePartyclaimingrel
iefand/orexcuseonaccountofsuchForceMajeureEvent.

Excusefromperformanceof obligations

If the Affected Party is rendered wholly or partially unable to perform its
obligationsunder this Agreement because of a Force Majeure Event, it shall be
excused
fromperformanceofsuchofitsobligationstotheextentitisunabletoperformonaccountof
suchForceMajeureEvent;provided that:

(r) the suspension of performance shall be of no greater scope and of no
longerdurationthanisreasonablyrequiredbytheForceMajeure Event;

(s) theAffectedPartyshallmakeallreasonableeffortstomitigateor
limitdamagetotheotherPartyarisingoutoforasaresultoftheexistenceoroccurre
nceofsuchForceMajeureEventandtocurethesamewithduediligence; and

when theAffectedParty is able to resume performance of its obligationsunder
this Agreement, it shall give to the other Party notice to that effect
andshallpromptlyresumeperformanceofitsobligationshereunder.
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Article22

SuspensionofContractor’sRights

SuspensionuponContractor Default

Upon occurrence of a Contractor Default, the Authority shall be entitled,
withoutprejudicetoitsotherrightsandremediesunderthisAgreementincludingitsrights
ofTermination hereunder, to (i) suspend carrying out of the Works or Maintenance
oranypartthereof,and(ii)carryoutsuchWorksorMaintenanceitselforauthoriseanyothe
r person to exercise or perform the same on its behalf during such suspension(the
“Suspension”). Suspension hereunder shall be effective forthwith upon issue
ofnoticebytheAuthoritytotheContractorandmayextenduptoaperiodnotexceeding90(

ninety)daysfromthedateofissueofsuchnotice.

Authoritytoactonbehalfof Contractor

During the period of Suspension hereunder, all rights and liabilities vested in
theContractorinaccordancewiththeprovisionsofthisAgreementshallcontinuetovestth
erein and all things done or actions taken, including expenditure incurred by
theAuthority for discharging the obligations of the Contractor under and in
accordancewith this Agreement shall be deemed to have been done or taken for and
on behalf
oftheContractorandtheContractorundertakestoindemnifytheAuthorityforallcostsinc
urredduringsuchperiod.TheContractorherebylicencesandsub-licencesrespectively,
the Authority or any other person authorised by it under Clause 22.1
touseduringSuspension,allintellectualPropertybelongingtoorlicensedtotheContracto
rwithrespecttotheProjectHighwayanditsdesign,engineering,construction and
maintenance, and which is wused or «created by the Contractor
inperformingitsobligationsundertheAgreement.

Revocationof Suspension

IntheeventthattheAuthorityshallhaverectifiedorremovedthecauseofSuspensionwithi
naperiodnotexceeding60(sixty)daysfromthedateofSuspension,itshallrevoketheSuspe
nsionforthwithandrestoreallrightsoftheContractorunderthis Agreement. For the
avoidance of doubt, the Parties expressly agree that
theAuthoritymay,initsdiscretion,revoketheSuspensionatanytime,whetherornotthe
causeofSuspensionhasbeenrectifiedorremoved hereunder.

UpontheContractorhavingcuredtheContractorDefaultwithinaperiodnotexceeding 60
(sixty) days from the date of Suspension, the Authority shall revoke
theSuspensionforthwithandrestoreallrightsoftheContractorunderthis Agreement.

Termination

1) AtanytimeduringtheperiodofSuspensionunderthisArticle22,theContractormaybynoti
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cerequiretheAuthoritytorevoketheSuspensionandissueaTermination
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Notice.TheAuthorityshall,within15(fifteen)daysofreceiptofsuchnotice,term
inatethisAgreementunderandinaccordancewithArticle23.

NotwithstandinganythingtothecontrarycontainedinthisAgreement,intheeventthatSu
spensionisnotrevokedwithin90(ninety)daysfromthedateofSuspensionhereunder,the
Agreementshall,uponexpiryoftheaforesaidperiod,bedeemedtohavebeenterminatedb
ymutualagreementofthePartiesandalltheprovisionsofthisAgreementshallapply, mutat
ismutandis,tosuchTerminationasifaTerminationNoticehadbeenissuedbytheAuthority
uponoccurrenceofaContractorDefault.
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Article23

Termination

23.1 TerminationforContractor Default

1) Save as otherwise provided in this Agreement, in the event that any of the
defaultsspecifiedbelowshallhaveoccurred,andtheContractorfailstocurethedefaultwit
hinthe Cure Period set forth below, or where no Cure Period is specified, then within
aCure Period of 60 (sixty) days, the Contractor shall be deemed to be in default of
thisAgreement (the “Contractor Default”), unless the default has occurred solely as
aresult of any breach of this Agreement by the Authority or due to Force Majeure.
Thedefaultsreferredtohereinshall include:

(@)

BUILDING INFRASTRUCTURE - BUILDING THE NATION

the Contractor fails to provide, extend or replenish, as the case may be,
thePerformanceSecurityinaccordancewiththis Agreement;

afterthereplenishmentorfurnishingoffreshPerformanceSecurityinaccordance
with Clause 7.3, the Contractor fails to cure, within a Cure Periodof 30
(thirty) days, the Contractor Default for which the whole or part of
thePerformanceSecuritywas appropriated;

theContractordoesnotachievethelatestoutstandingProjectMilestonedueinacc
ordancewiththeprovisionsofSchedule-

],subjecttoany TimeExtension,andcontinuestobeindefaultfor45(forty-
five)days;

the Contractor abandons or manifests intention to abandon the
constructionor Maintenance of the Project Highway without the prior
written consent ofthe Authority;

theContractorfailstoproceedwiththeWorksinaccordancewiththeprovisions of
Clause 10.1 or stops Works and/or the Maintenance for 30(thirty) days
without reflecting the same in the current programme and
suchstoppagehasnotbeenauthorisedbytheAuthority’s Engineer;

the Project Completion Date does not occur within the period specified
inSchedule-JfortheScheduledCompletionDate,oranyextension thereof;

the Contractor fails to rectify any Defect, the non-rectification of which
shallhaveaMaterialAdverseEffect onthe
Project,withinthetimespecifiedinthisAgreementorasdirectedbytheAuthority’s
Engineer;

the Contractor subcontracts the Works or any part thereof in violation of
thisAgreement or assigns any part of the Works or the Maintenance without
thepriorapprovalofthe Authority;

theContractorcreatesanyEncumbranceinbreachofthis Agreement;

anexecutionleviedonanyoftheassetsoftheContractorhascausedaMaterial Adve
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rse Effect;
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the Contractor is adjudged bankrupt or insolvent, or if a trustee or receiver
isappointedfortheContractororforthewholeormaterialpartofitsassetsthathas
amaterialbearingonthe Project;

the Contractor has been, or is in the process of being liquidated,
dissolved,wound-
up,amalgamatedorreconstitutedinamannerthatwouldcause,inthereasonableo
pinionoftheAuthority,aMaterial Adverse Effect;

a resolution for winding up or insolvency of the Contractor is passed, or
anypetition for winding up or insolvency of the Contractor is admitted by a
courtof competent jurisdiction and a provisional liquidator or receiver or
interimresolution professional, as the case may be, is appointed and such
order
hasnotbeensetasidewithin90(ninety)daysofthedatethereofortheContractor is
ordered to be wound up by court except for the purpose
ofamalgamationorreconstruction;providedthat,aspartofsuchamalgamationor
reconstruction,theentireproperty,assetsandundertakingoftheContractor are
transferred to the amalgamated or reconstructed entity andthat the
amalgamated or reconstructed entity has unconditionally
assumedtheobligationsoftheContractorunderthisAgreement;andprovided
that:

i. theamalgamatedorreconstructedentityhasthecapabilityandexperience
necessary for the performance of its obligations under thisAgreement;
and

the amalgamated or reconstructed entity has the financial standing
toperform its obligations under this Agreement and has a credit
worthinessatleastasgoodasthatoftheContractorasattheAppointedDate;

any representation or warranty of the Contractor herein contained which

is,asofthedatehereof,foundtobefalseortheContractorisatanytimehereafterfou
ndtobe inbreachornon-compliance thereof;

theContractorsubmitstotheAuthorityanystatement,noticeorotherdocument,
in written or electronic form, which has a material effect on
theAuthority’srights,obligationsorinterestsandwhichisfalseinmaterialparticu
lars;

theContractorhasfailedtofulfillanyobligation,forwhichfailureTerminationhas

beenspecifiedinthisAgreement; or

theContractorcommitsadefaultincomplyingwithanyotherprovisionofthisAgre
ement if such a default causes a Material Adverse Effect on the Project
oronthe Authority.

gives or offers to give (directly or indirectly) to any person any bribe,
gift,gratuity,commissionorotherthingofvalue,asaninducementor reward:

i. fordoingorforbearingtodoanyactioninrelationtotheContractor

ii. for showing or forbearing to show favour or disfayor to any person
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inrelationto the Contract,

orifanyoftheContractor’spersonnel,agentsorsubcontractorsgivesor
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offers to give (directly or indirectly) to any person any such inducement
orrewardasisdescribedinthissub-
paragraph(s).However,lawfulinducementsandrewardstoContractor’sPerson
nelshallnotentitletermination.

Without prejudice to any other rights or remedies which the Authority may
haveunderthisAgreement,uponoccurrenceofaContractorDefault,theAuthorityshallbe
entitledtoterminatethisAgreementbyissuingaTerminationNoticetotheContractor;
provided that before issuing the Termination Notice, the Authority shallby a notice
inform the Contractor of its intention to issue such Termination Noticeand grant 15
(fifteen) days to the Contractor to make a representation, and may
aftertheexpiryofsuch15(fifteen)days,whetherornotitisinreceiptofsuchrepresentation
JissuetheTermination Notice.

The following shall apply in respect of cure of any of the defaults and/ or breaches
ofthe Agreement:

(@) The Cure Period shall commence from the date of the notice by the
Authorityto the Contractor asking the latter to cure the breach or default
specified insuch notice;

The Cure Period provided in the Agreement shall not relieve the
ContractorfromliabilityforDamagescausedbyitsbreachor default;

TheCurePeriodshallnotinanywaybeextendedbyanyperiodofsuspensionunder
the Agreement;

If the cure of any breach by the Contractor requires any reasonable action
bytheContractorthatmustbeapprovedbytheAuthorityhereundertheapplicable
CurePeriod(andanyliabilityoftheContractorfordamagesincurred) shallbe
extended bytheperiodtakenbythe Authoritytoaccorditsrequired approval.

AfterterminationofthisAgreementforContractorDefault,theAuthoritymaycompleteth
eWorksand/orarrangeforanyotherentitiestodoso.TheAuthorityandtheseentitiesmayt
henuseanyMaterials,Plantandequipment,Contractor’sdocumentsandotherdesigndoc
umentsmadebyoronbehalfofthe Contractor.

As a natural consequence of the termination, dueto the contractor’s failure,
thecontractor shall deemed to have been debarred for a period of 2 years and
shallnotbe able to bid any contract of the Authority either singularly or in a JV or its
RelatedParties.

(Explanation: - Such debarment shall be a natural consequence of termination.
NoseparateShowCause/proceedingshallbeinitiatedforplacingsuchcontractorunderde
barment).

The Authority may, at its discretion, without terminating the contract and
allowingthecontractortocontinuewiththeexistingcontract(s),placethecontractor(s)in
the‘NegativeList'foranyof thefollowingreasons:
a)FailuretoachievemilestonesproportionatetotheencumbrancefreeROWhanded
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over.
(b)Failuretoachievetargets/interimtargetsdulycommunicatedbytheAuthorityoritsoff
icers;

(c)Failuretomobilizemachinery/manpoweras
perthediscretionoftheAuthorityoritsofficers;

(d) Inefficientandunsafeexecutionofworkshowingtotaldisregardtopublicsafetyincon
structionzoneandpublicconvenience.

(e) Showingtotaldisregardtoenvironmentallaws,locallawsandState/localadministrat
ionconcerns;

(f) Showingtotallackofability(whethermanagerial /technical)toexecuteprojectsof
suchsize;

(g) FailuretoabidebyanylawfuldirectionoftheAuthorityoritsofficers.

(h) Failureofcontractortoextend/replenishthePerformanceSecurityasperContractAg
reement.

(i) Failureofcontractortomaintaintheprojecthighwayduringconstructionand/orafter
completionofwork,duringthemaintenanceperiod.

(j) Failureofcontractortorectifydefects/unsafeworkwithinthetimeperiodasdirectedb
yAuthorityEngineer.

(k) SubcontractingpartorwholeoftheworkwithoutapprovaloftheAuthority.

() FailureofcontractortofulfillitsobligationsasperArticle3ofcontractofagreement.

Provided that, the Authority shall issue a notice giving 15 days time to the
contractorbeforeplacinghiminthe‘NegativeList’anduponevaluationofreply,ifany,shall
takea final decision. Such a notice shall not be issued without the approval of an
officerbelowtherankofExecutiveDirector.

Provided, upon satisfactory action on the matter for which the contractor has
beenplaced in the list, the Competent Authority may allow the contractor to be
deletedfrom the‘NegativeList'.

ConsequenceofplacementintheNegativeList:-

“The contractor to include all the JV partners and their related parties shall not
beeligible to bid in any of the Authority’s contracts / projects for a period of 2
yearsfrom the date of being placed in the negative list or till the completion of the
ongoingcontractorremovaloftheContractorfromthenegativelist,whicheverisearlier.”

TerminationforAuthority Default

In the event that any of the defaults specified below shall have occurred, and
theAuthority fails to cure such default within a Cure Period of 90 (ninety) days or
suchlonger period as has been expressly provided in this Agreement, the Authority
shallbe deemed to be in default of this Agreement (the “Authority Default”) unless
thedefault has occurred as a result of any breach of this Agreement by the Contractor
orduetoForceMajeure.Thedefaultsreferredtohereinshall include:
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theAuthoritycommitsamaterialdefaultincomplyingwithanyoftheprovisions of
this Agreement and such default has a Material Adverse Effectonthe
Contractor;

the Authority has failed to make payment of any amount due and payable
totheContractorwithintheperiodspecifiedinthis Agreement;

the Authority has failed to provide, within a period of 180 (one hundred
andeighty)daysfromtheAppointedDate,theenvironmentalclearancesrequired
forconstructionoftheProject Highway;

the Authority becomes bankrupt or insolvent, goes into liquidation, has
areceivingoradministrationordermadeagainsthim,compoundswithitscreditor
s, or carries on business under a receiver, trustee or manager for thebenefit
of its creditors, or if any act is done or event occurs which
(underApplicableLaws) hasasimilar effect;

the Authority repudiates this Agreement or otherwise takes any action
thatamounts to or manifests an irrevocable intention not to be bound by
thisAgreement;

(0 theAuthority’sEngineerfailstoissuetherelevantInterimPaymentCertificatewit
hin 60 (sixty) days after receiving a statement and supporting documents;or

() thewholeworkissuspendedbyAuthoritybeyond120(onehundredtwenty)daysf
oranyreasonwhichisnotattributedtothe Contractor.

WithoutprejudicetoanyotherrightorremedywhichtheContractormayhaveunderthis
Agreement, upon occurrence of an Authority Default, the Contractor shall
beentitledtoterminatethisAgreementbyissuingaTerminationNoticetotheAuthority;
provided that before issuing the Termination Notice, the Contractor shallby a notice
inform the Authority of its intention to issue the Termination Notice andgrant 15
(fifteen) days to the Authority to make a representation, and may after theexpiry of
such 15 (fifteen) days, whether or not it is in receipt of such representation,issuethe
Termination Notice.

If on the consideration of the Authority’s representation or otherwise, the
contractordoes not issue the Termination Notice on such 15t (fifteenth) day and
prefers tocontinue with the project, it is deemed that the cause of action of the
TerminationNoticehasbeencondonedbytheContractorandhe would
bedeemedtohavewaivedany claim and forfeited any right to any other remedy on
that count or in relation tosuchactionoromission.

TerminationforAuthority’s convenience

Notwithstandinganythingstatedhereinabove,theAuthoritymayterminatethisAgreeme
nt for convenience. The termination shall take effect 30 (thirty) days
fromthedateofnoticeprovidedtothe Contractor.
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Requirementsafter Termination

UponTerminationofthisAgreementinaccordancewiththetermsofthisArticle23,theCon
tractorshallcomplywithandconformtothe following:

(@) deliverallrelevantrecords,reports,IntellectualPropertyandotherlicencespertai
ningtotheWorks,Maintenance,otherdesign documents;

transferand/ordeliverallApplicablePermitstotheextentpermissibleunderAppl
icableLaws; and

(©) vacatetheSitewithin15(fifteen)days.
ValuationofUnpaid Works

Within a period of 45 (forty-five) days after Termination under Clause 23.1, 23.2
or23.3, as the case may be, has taken effect, the Authority’s Engineer shall proceed
inaccordance with Clause 18.5 to determine as follows the valuation of unpaid
Works(the“ValuationofUnpaid Works”):

(@) valueofthecompletedstageoftheWorks,lesspaymentsalready made;

(b) reasonable value of the partially completed stages of works as on the date
ofTermination,onlyifsuchworksconformwiththeSpecificationsandStandards;
and

(© value of Maintenance, if any, for completed months, less payments
alreadymade,andshalladjustfromthesumthereof(i)anyotheramountspayableo
rrecoverable, as the case may be, in accordance with the provisions of
thisAgreement;and(ii)alltaxesduetobedeductedat source.

The Valuation of Unpaid Works shall be communicated to the Authority, with a
copytotheContractor,withinaperiodof30(thirty)daysfromthedateof Termination.

Termination Payment

UponTerminationonaccountofContractor’sDefaultunderClause23.1,theAuthorityshall

(@) encash and appropriate the Performance Security, Additional
PerformanceSecurity if any and Retention Money, or in the event the
Contractor has failedto replenish or extend the Performance Security and
Additional PerformanceSecurity if any, claim the amount stipulated in Clause
7.1, as agreed pre-determined compensation to the Authority for any losses,
delays and cost ofcompletingtheWorksandMaintenance, if any;

encash and appropriate the Bank Guarantee, if any, for and in respect of
theoutstandingAdvancePaymentandinterestthereon; and

pay to the Contractor, by way of Termination Payment, an amount
equivalentto the Valuation of Unpaid Works after adjusting any other sums
payable orrecoverable, as the case may be, in accordance with the provisions
of thisAgreement.
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UponTerminationonaccountofanAuthorityDefaultunderClause23.2orforAuthority’sc
onvenienceunderClause 23.3,theAuthority shall:

(@) returnthePerformanceSecurity,AdditionalPerformanceSecurityandRetention
Money forthwith;

encashandappropriatethebankguarantee,ifany,forandinrespectoftheoutstand
ingAdvancePayment; and

paytotheContractor,bywayofTerminationPayment,anamountequalto:
i. ValuationofUnpaid Works;

ii. thereasonablecostoftemporaryworks,asdeterminedbytheAuthority’sEngi
neer; and

iii. 10% (ten per cent) of the cost of the Works and Maintenance that are
notcommencedornot completed,

andshalladjustfromthesumthereof(i)any
otheramountspayableorrecoverable, as the case may be, in accordance with
the provisions of thisAgreement,and(ii)alltaxesduetobedeductedatsource.

Termination Payment shall become due and payable to the Contractor within
30(thirty) days of a demand being made by the Contractor to the Authority with
thenecessaryparticulars,andintheeventofanydelay,theAuthorityshallpayinterestatBa
nkRate+3%perannum, ontheamountof
TerminationPaymentremainingunpaid;providedthatsuchdelayshallnotexceed90(nin
ety)days.Fortheavoidanceofdoubt,itisexpresslyagreedthatTerminationPaymentshall
constitutefulldischargebytheAuthorityofitspaymentobligationsinrespectthereof
hereunder.

TheContractorexpresslyagreesthatTerminationPaymentunderthisArticle23shallcons
titute a full and final settlement of all claims of the Contractor on account
ofTermination of this Agreement and that it shall not have any further right or
claimunderanylaw, treaty,convention,contractor otherwise.

OtherrightsandobligationsoftheParties
UponTerminationforanyreason whatsoever:

(d) property and ownership in all Materials, Plant and Works and the
ProjectHighwayshall,asbetweentheContractorandtheAuthority,vestintheAut
hority in whole; provided that the foregoing shall be without prejudice
toClause23.6;

risk of loss or damage to any Materials, Plant or Works and the care
andcustodythereofshallpass fromtheContractortotheAuthority; and

the Authority shall be entitled torestrain the Contractor and any
personclaiming through or under the Agreement from entering upon the Site
or anypartoftheProject,which have not beenvestedinthe
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Authorityinaccordance
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withtheprovisionsofthis Agreement.

Survivalof rights

NotwithstandinganythingtothecontrarycontainedinthisAgreementanyTermination
pursuant to the provisions of this Agreement shall be without prejudiceto the
accrued rights of either Party including its right to claim and recover
moneydamages,insuranceproceeds,securitydeposits,andotherrightsandremedies,wh
ichit may have in law or Agreement. All rights and obligations of either Party under
thisAgreement, including Termination Payments, shall survive the Termination to
theextentsuchsurvivalisnecessaryforgivingeffecttosuchrightsandobligations.

Foreclosurewithmutual consent

Without prejudice to any provision of this Agreement, the Authority and
Contractormay foreclose this Agreement by mutual consent in circumstances which
does notconstitute either party’s default without any liability or consequential
future liabilityforeither party.

Should a Party intend to foreclose this Agreement by mutual consent, the
intendingParty shall issue a notice to the other Party and upon issuance of such
notice, theother Party may within 15 days from receipt of such notice either agree to
suchforeclosure or raise objection(s) to the same by intimating either of the two
possiblepositionstotheintendingPartyin writing.

In either case of the other Party agreeing to the proposed foreclosure or
otherwise,thePartiesmaynegotiatetheproposedforeclosureandsignaSupplementaryA
greement for foreclosure to the main Contract Agreement within 30 (thirty) days
ofthe date agreeing by both Parties. Foreclosure shall not come into effect unless
andotherwiseSupplementaryAgreementissigned.

Anyattemptorendeavorforforeclosurebymutualagreementshallbewithoutprejudiceto
therights
andobligationsofthePartieshereinandthefactumofsuchanattemptorexerciseshallnots
topeitherofthePartiesfromdischargingtheircontractualobligationsunderthisAgreeme
nt.

Fortheavoidanceofdoubt,itisclarifiedthatsuchforeclosurewillbewithoutprejudice to
the Contractor and shall not affect the Contractor in any way if it
wishestobidinfutureprojectsoftheAuthority.
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Article24
AssignmentandCharges
Restrictionsonassignmentand charges

This Agreement shall not be assigned by the Contractor to any person, save
andexceptwiththepriorconsentinwritingoftheAuthority,whichconsenttheAuthoritys
hallbeentitledtodeclinewithoutassigningany reason.

HypothecationofMaterialsor Plant

NotwithstandingtheprovisionsofClause24.1,theContractormaypledgeorhypothecate
to its lenders, any Materials or Plant prior to their incorporation in
theWorks.Further,theContractormay,bywrittennoticetotheAuthority,assignitsrightto
receive payments under this Agreement either absolutely or by way of charge,
toanypersonprovidingfinancingtotheContractorinconnectionwiththeperformanceof
the Contractor’s obligations under this Agreement. The Contractor
acknowledgesthat any such assignment by the Contractor shall not relieve the
Contractor from anyobligations,dutyorresponsibilityunderthisAgreement.

UILDING NFRASTRUCTURE - BULDING THE NATION
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Article25Liabilit
yandIndemnity
25.1 General indemnity

(i) The Contractor will indemnify, defend, save and hold harmless the Authority and
itsofficers,servants,agents,GovernmentInstrumentalitiesandGovernmentownedand/
orcontrolledentities/enterprises,(the“AuthorityIndemnifiedPersons”)againstanya
ndallsuits,proceedings,actions,demandsandthirdpartyclaimsforanyloss, damage, cost
and expense of whatever kind and nature, whether arising out ofany breach by the
Contractor of any of its obligations under this Agreement or fromany
negligenceundertheAgreement,including any errors or deficienciesin thedesign
documents, or tort or on any other ground whatsoever, except to the extentthat any
such suits, proceedings, actions, demands and claims have arisen due to
anynegligent act or omission, or breach or default of this Agreement on the part of
theAuthoritylndemnified Persons.

Indemnitybythe Contractor

Without limiting the generality of Clause 25.1, the Contractor shall fully
indemnify,hold harmless and defend the Authority and the Authority Indemnified
Persons fromandagainstanyandalllossand/ordamagesarisingoutoforwithrespectto:

(@) failureoftheContractortocomplywithApplicableLawsandApplicablePermits;

(b) payment of taxes required to be made by the Contractor in respect of
theincome or other taxes of the Sub-contractors, suppliers and
representatives;or

non-
paymentofamountsduebecauseofMaterialsorservicesfurnishedtotheContract
or or any of its Sub-contractors which are payable by the
Contractororanyofits Sub-contractors.

Without limiting the generality of the provisions of this Article 25, the
Contractorshall fully indemnify, hold harmless and defend the Authority Indemnified
Personsfrom and against any and all suits, proceedings, actions, claims, demands,
liabilitiesand damages which the Authority Indemnified Persons may hereafter
suffer, or
paybyreasonofanydemands,claims,suitsorproceedingsarisingoutofclaimsofinfringem
entofanydomesticorforeignpatentrights,copyrightsorotherintellectualproperty,prop
rietaryorconfidentialityrightswithrespecttoanymaterials,information, design or
process used by the Contractor or by the Sub-contractors inperforming the
Contractor’s obligations or in any way incorporated in or related tothe Project. If in
any such suit, action, claim or proceedings, a temporary
restraintorderorpreliminaryinjunctionisgranted,theContractorshallmakeeveryreaso
‘DrafitContractAgreement
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nableeffort,bygivingasatisfactorybondorotherwise,tosecuretherevocation
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or suspension of the injunction or restraint order. If, in any such suit, action, claim
orproceedings,theProjectHighway,oranypartthereoforcomprisedtherein,isheldtocon
stitute an infringement and its use is permanently enjoined, the Contractor
shallpromptlymakeeveryreasonableefforttosecurefortheAuthorityalicence,atnocostt
otheAuthority,authorisingcontinueduseoftheinfringingwork.IftheContractorisunable
tosecuresuchlicencewithinareasonabletime,theContractorshall,atitsownexpense, and
without impairing the Specifications and Standards, either replace
theaffectedwork,orpart,orprocessthereofwithnon-
infringingworkorpartorprocessormodifythesamesothatitbecomesnon-infringing.

Noticeandcontestof claims

IntheeventthateitherPartyreceivesaclaimordemandfromathirdpartyinrespectofwhic

hitisentitledtothebenefitofanindemnityunderthisArticle25(the“Indemnified Party”)
it shall notify the other Party (the “Indemnifying Party”)within 15 (fifteen) days of
receipt of the claim or demand and shall not settle or paythe claim without the prior
approval of the Indemnifying Party, which approval
shallnotbeunreasonablywithheldordelayed.IftheIndemnifyingPartywishestocontesto
r dispute the claim or demand, it may conduct the proceedings in the name of
thelndemnified Party, subject to the Indemnified Party being secured against any
costsinvolved, to itsreasonablesatisfaction.

Defenceof claims

ThelndemnifiedPartyshallhavetheright,butnottheobligation,tocontest,defendandlitig
ateanyclaim,action,suitorproceedingbyanythirdpartyallegedorassertedagainstsuchP
artyinrespectof,resultingfrom,relatedtoorarisingoutofanymatterforwhichitisentitled
tobeindemnifiedhereunder,andreasonablecostsandexpensesthereofshallbeindemni fi
edbythelndemnifyingParty.IftheIndemnifyingPartyacknowledgesinwritingitsobligati
ontoindemnifythelndemnifiedPartyinrespectoflosstothefullextentprovidedbythisArt
icle25,theIndemnifyingPartyshallbeentitled,atitsoption,toassumeandcontrol
thedefenceofsuchclaim,action,suitorproceeding,liabilities,paymentsandobligationsat
itsexpenseandthroughthecounselofitschoice;provideditgivespromptnoticeofitsintent
iontodosotothelndemnifiedPartyandreimbursesthelndemnifiedPartyforthereasonab
lecostandexpensesincurredbythelndemnifiedPartypriortotheassumptionbythelnde
mnifyingPartyofsuchdefence.ThelndemnifyingPartyshallnotbeentitledtosettle or
compromise any claim, demand, action, suit or proceeding without the
priorwrittenconsentothelndemnifiedParty,unlesstheIndemnifyingPartyprovidessuc
hsecuritytotheIndemnifiedPartyasshallbereasonablyrequiredbythelndemnifiedParty
tosecurethelosstobeindemnifiedhereundertotheextentsocompromisedorsettled.

If the Indemnifying Party has exercised its rights under Clause 25.3, the
IndemnifiedPartyshallnotbeentitledtosettleorcompromiseanyclaim,action,suitorpro
ceedingwithoutthepriorwrittenconsentoftheIndemnifyingParty(which
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consentshallnotbeunreasonablywithheldor delayed).

IftheIndemnifyingPartyexercisesitsrightsunderClause25.3,theIndemnifiedPartyshall
nevertheless have the right to employ its own counsel, and such counsel
mayparticipate in such action, but the fees and expenses of such counsel shall be at
theexpenseofthelndemnifiedParty,whenandasincurred, unless:

(@) the employment of counsel by such party has been authorised in writing
bythelndemnifyingParty; or

the Indemnified Party shall have reasonably concluded that there may be
aconflictofinterestbetweenthelndemnifyingPartyandthelndemnifiedPartyint
heconductofthedefenceofsuchaction; or

the IndemnifyingPartyshallnot, infact,haveemployedindependent
counselreasonablysatisfactorytotheIndemnifiedParty,toassumethedefenceof
suchactionandshallhavebeensonotifiedbytheIndemnifiedParty; or

thelndemnifiedPartyshallhavereasonablyconcludedandspecificallynotifiedtheln
demnifyingParty either:

i. that there may be specific defences available to it which are different
from or additional to those available to the Indemnifying Party; or

ii. that such claim, action, suit or proceeding involves or could have a
material adverse effect upon it beyond the scope of this Agreement:

Provided that if Sub-clauses (b), (c) or (d) of this Clause 25.4 (iii) shall be
applicable,thecounselforthelndemnifiedPartyshallhavetherighttodirectthedefenceof
suchclaim, demand, action, suit or proceeding on behalf of the Indemnified Party,
and thereasonable fees and disbursements of such counsel shall constitute legal or
otherexpenseshereunder.

Survivalon Termination

TheprovisionsofthisArticle25shallsurviveTermination.
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26.1
0}

Article26Dispu
teResolution
DisputeResolution

In the event of any dispute, difference or controversy of whatever nature howsoever
arisingunder or out of or in relation to this Agreement (including its interpretation) between
theParties, and so notified in writing by either Party to the other Party (the "Dispute”) either
PartymaycallupontheAuthorityengineer,tomediateandassistthePartiesinarrivingatanamicables
ettlementthereof.

ThePartiesagreetousetheirbesteffortsforresolvingallDisputesarisingunderorinrespectofthis
Agreement promptly, equitably and in good faith, and further agree to provide each otherwith
reasonable access during normal business hours to all non-privileged records,
informationanddatapertainingto anyDispute.

DisputeResolutionBoard(DRB):

FailingmediationbytheAuthorityengineerorwithouttheinterventionoftheAuthorityengineer,
either Party may require such Dispute to be referred to the Dispute Resolution Board("DRB")
in accordance with the procedure set forth in Schedule-[S] to the Contract Agreement.The
decision(s) of the Dispute Resolution Board shall be binding on both parties who shallpromptly
give effect to wunless and until the same is revised/ modified, as hereinafter
provided,inaConciliation/Arbitral Tribunal.

Conciliation

If either the employer or the Contractor is dissatisfied with any decision of the DRB, and/ or if
theDRBisunabletoresolvethedispute,eitherPartymayrefertheDisputetoarbitrationinaccordance
with the provisions of Clause 26.3 but before resorting to such arbitration, the
partiesagreetoexploreconciliationbytheConciliationCommitteesof
IndependentExpertssetupbytheAuthority in accordance with the procedure decided by the panel
of such experts and notified
bytheAuthorityonitswebsiteincludingitssubsequentamendments.Intheeventoftheconciliationproc
eedingsbeingsuccessful,thepartiestothedisputewouldsignthewrittensettlementagreement and
the conciliators would authenticate the same. Such settlement agreement
wouldthenbebindingonthepartiesintermsofSection73oftheArbitrationAct.Incaseoffailureofthecon
ciliation process even at the level of the Conciliation Committee, either party may refer
theDisputetoarbitrationinaccordancewiththeprovisionsofClause26.3.

Arbitration

AnyDisputewhichisnotresolvedamicablybyconciliationasprovidedinClause26.2shallbefinall
y settledbyarbitrationassetforthbelow:

i) TheDisputeshallbefinallyreferredtoSocietyforAffordableResolutionofDisputes(hereinafter
called as SAROD), a Society registered under Society's Act, 1860 vide
Registrationno,S/RS/SW1049/2013dulyrepresentedbyAuthorityandNationalHighwaysBuilder
sFederation (NHBF). The dispute shall be dealt with in terms of Rules of SAROD. The
detailedprocedureforconductingArbitrationshallbegovernedbytheRulesofSARODandprovisions
ofArbitration & ConciliationAct,1996,as amendedfromtimeto time.TheDispute shall
begovernedbySubstantiveLawofIndia.

ii) TheappointmentofTribunal,CodeofconductforArbitratorsandfeesandexpensesof
\ DraftContractAgreement
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SAROD and Arbitral Tribunal shall also be governed by the Rules of SAROD as amended
fromtimeto time.TherulesofSARODareplacedatAppendix-III.

iii) Subject to the provisions of THE LIMITATION ACT, 1963, as amended from time to
time,ArbitrationmaybecommencedduringoraftertheContractPeriod,providedthattheobligation
s of Authority and the Contractor shall not be altered by reason of the
ArbitrationbeingconductedduringtheContractPeriod.

iv) The venue of Arbitration shall be New Delhi or a place selected by governing body
of SAROD and the language for all documents and communications between the parties shall
beEnglish.

v) The expenses incurred by each party in connection with the preparation,
presentation,etc.,ofarbitralproceedingsshallbesharedbyeachpartyitself.

The arbitrators shall make a reasoned award (the "Award). Any Award made in
anyarbitration held pursuant to this Article # shall be final and binding on the Parties
as from thedate it is made, and the Contractor and the Authority agree and undertake
to carry out suchAwardwithoutdelay.

The Contractor and the Authority agree that an Award may be enforced against
theContractor and/or the Authority, as the case may be, and their respective assets
whereversituated.

This Agreement and the rights and obligations of the Parties shall remain in full
forceand effect, pending the Award in any arbitration proceedings hereunder. Further,
the partiesunconditionally acknowledge and agree that notwithstanding any dispute
between them, eachparty shall proceed with the performance of its respective
obligations, pending resolution ofDispute inaccordancewiththisArticle.

AdjudicationbyRegulatoryAuthority, TribunalorCommission

In the event of constitution of a statutory regulatory authority, tribunal or commission, as
thecasemaybe,withpowerstoadjudicateupondisputesbetweentheContractorandtheAuthority,
all Disputes arising after such constitution shall, instead of reference to
arbitrationunderClause26.3,beadjudicateduponbysuchregulatoryauthority,tribunalorcommiss
ioninaccordancewiththeApplicableLawandallreferencestoDisputeResolutionProcedureshallbe
construedaccordingly.Fortheavoidanceofdoubt,thePartiesheretoagreethattheadjudication
hereunder shall not be final and binding until an appeal against such
adjudicationhasbeendecidedbyanappellatetribunalorcourtofcompetentjurisdiction,asthecase
maybe,ornosuchappealhas-beenpreferredwithinthe timespecifiedintheApplicableLaw.
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Article27

Miscellaneous

27.1 Governinglawand jurisdiction

ThisAgreementshallbeconstruedandinterpretedinaccordancewithandgovernedbyt
helawsoflndia,andthecourtsat[Delhi]shallhaveexclusivejurisdictionovermattersari
singoutoforrelatingtothisAgreement.

Waiverof immunity
EachPartyunconditionallyandirrevocably:

(@) agreesthattheexecution,deliveryand
performancebyitofthisAgreementconstitutecommercialactsdoneandperfor
medforcommercial purpose;
agrees that,shouldanyproceedings be brought against it or its
assets,propertyorrevenuesinanyjurisdictioninrelationtothisAgreementora
nytransactioncontemplatedbythisAgreement,noimmunity (whetherbyreasonof
sovereignty or otherwise) from such proceedings shall be claimed by or
onbehalfofthePartywith respecttoits assets;
waives any right of immunity which it or its assets, property or
revenuesnow has, may acquire in the future or which may be attributed to
it in anyjurisdiction; and
consentsgenerallyinrespectoftheenforcementofanyjudgementorawardagai
nst it in any such proceedings to the giving of any relief or the issue
ofanyprocessinanyjurisdictioninconnectionwithsuchproceedings(including
the making, enforcement or execution against it or in respect ofany assets,
property or revenues whatsoever irrespective of their use orintended
use of
anyorderorjudgmentthatmaybemadeorgiveninconnectiontherewith).

Delayed payments

ThePartiesheretoagreethatpaymentsduefromonePartytotheotherPartyunderthe
provisions of this Agreement shall be made within the period set forth therein,and
if no such period is specified, within 30 (thirty) days of receiving a demandalong
with the necessary particulars. In the event of delay beyond such period,
thedefaulting Party shall pay interest for the period of delay calculated at a rate
equaltoBaseRateplus2(two)percent,calculatedatquarterlyrests,andrecoverythereo
f shall be without prejudice to the rights of the Parties under this
Agreementincluding Termination thereof.

Waiver

Waiver,includingpartialorconditionalwaiver,byeitherPartyofanydefaultbytheother

Party in the observance and performance of any provision of or
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obligationsunderthis Agreement:-
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shallnotoperateorbeconstruedasawaiverofanyotherorsubsequentdefaulth
ereoforofotherprovisionsoforobligationsunderthis Agreement;

shallnotbeeffectiveunlessitisinwritingandexecutedbyadulyauthorisedrepre
sentativeoftheParty; and

(o) shallnotaffectthevalidityorenforceabilityofthisAgreementinany manner.

NeitherthefailurebyeitherPartytoinsistonanyoccasionupontheperformanceofthete
rms,conditionsandprovisionsofthisAgreementoranyobligationthere
undernortimeorotherindulgencegrantedbyaPartytotheotherPartyshallbetreatedor
deemedaswaiverofsuchbreachoracceptanceofanyvariationortherelinquishmentofa
nysuchright hereunder.

LiabilityforreviewofDocumentsandDrawings
Excepttotheextentexpresslyprovidedinthis Agreement:

(e) noreview,commentorapprovalbytheAuthorityortheAuthority’sEngineer of
any Document or Drawing submitted by the Contractor nor
anyobservationorinspectionoftheconstruction,ormaintenanceoftheProject
Highway nor the failure to review, approve, comment, observe or
inspecthereundershallrelieveorabsolvetheContractorfromitsobligations,du
tiesand liabilities under this Agreement, the Applicable Laws and
ApplicablePermits; and

the Authority shall not be liable to the Contractor by reason of any
review,comment, approval, observation or inspection referred to in Sub-
clause (a)above.

Exclusionofimpliedwarrantiesetc.

This Agreement expressly excludes any warranty, condition or other
undertakingimpliedatlaworbycustomorotherwisearisingoutofanyotheragreement
betweenthePartiesoranyrepresentationbyeitherPartynotcontainedinabindinglegal
agreementexecutedbybothParties.

Survival

Termination shall:

(@) not relieve the Contractor or the Authority, as the casemay be, of
anyobligationshereunderwhichexpresslyorbyimplicationsurviveTerminati
onhereof;and

except as otherwise provided in any provision of this Agreement expressly
limitingthe liability of either Party, not relieve either Party of any obligations or
liabilitiesfor loss or damage to the other Party arising out of, or caused by, acts or
omissionsofsuchPartypriortotheeffectivenessofsuchTerminationorarisingoutofsuc
hTermination.AllobligationssurvivingTerminationshallonlysurvivefora
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periodof3(three)yearsfollowingthedateofsuch Termination.

Entire Agreement

This Agreement and the Schedules together constitute a complete and
exclusivestatement of the terms of the agreement between the Parties on the
subject hereof,and no amendment or modification hereto shall be valid and
effective unless
suchmodificationoramendmentisagreedtoinwritingbythePartiesanddulyexecutedb
ypersons especially empowered in this behalf by the respective Parties. All
priorwrittenororalunderstandings,offersorothercommunicationsofeverykindperta
ining to this Agreement are abrogated and withdrawn. For the avoidance ofdoubt,
the Parties hereto agree that any obligations of the Contractor arising
fromtheRequestforQualificationorRequestforProposals,asthecasemaybe,shallbedeeme
dtoformpartofthisAgreementandtreatedassuch.

Severability

If for any reason whatever, any provision of this Agreement is or becomes
invalid,illegalorunenforceableorisdeclaredbyanycourtofcompetentjurisdictionoran
yother instrumentality to be invalid, illegal or unenforceable, the validity, legality
orenforceability of the remaining provisions shall not be affected in any manner,
andthe Parties will negotiate in good faith with a view to agreeing to one or
moreprovisionswhichmaybesubstitutedforsuchinvalid,unenforceableorillegalprovi
sions,asnearlyasispracticabletosuchinvalid,illegalorunenforceableprovision.
Failure to agree upon any such provisions shall not be subject to
theDisputeResolutionProceduresetforthunderthisAgreementorotherwise.

No partnership

ThisAgreementshallnotbeinterpretedorconstruedtocreateanassociation,jointventu
reorpartnershipbetweentheParties,ortoimposeanypartnershipobligation or
liability upon either Party, and neither Party shall have any
right,powerorauthoritytoenterintoanyagreement
orundertakingfor,oractonbehalfof, or to act as or be an agent or representative of,
or to otherwise bind, the otherParty.

Third parties

ThisAgreementisintendedsolelyforthebenefitofthePartiesandtheirrespectivesucces
sorsandpermittedassigns,andnothinginthisAgreementshallbeconstruedto  create
any duty to, standard of care with reference to, or any liability to,
anypersonnotaParty to this Agreement.

Successorsand assigns

This Agreement shall be binding upon, and inure to the benefit of the Parties
andtheirrespectivesuccessorsandpermittedassigns.

27 \3 Notices
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Any notice or other communication to be given by any Party to the other
PartyunderorinconnectionwiththematterscontemplatedbythisAgreement
shallbeinwritingandshall:

(a) in the case of the Contractor, be given by facsimile or e-mail and by
letterdelivered by hand to the address given and marked for attention of
theperson set out below or to such other person as the Contractor may
fromtime to time designate by notice to the Authority; provided that
notices
orothercommunicationstobegiventoanaddressoutside[Delhi]may,iftheyare
subsequentlyconfirmedbysendingacopythereofbyregisteredacknowledgem
ent due, air mail or by courier, be sent by facsimile or e-
mailtothepersonastheContractormayfromtimetotimedesignatebynoticetot
heAuthority; [***]

in the case of the Authority, be given by facsimile or e-mail and by
letterdelivered byhand andbe addressedto the[ManagingDirector,] of
theAuthority with a copy delivered to the Authority Representative or
suchother person as the Authority may from time to time designate by
notice tothe Contractor; provided that if the Contractor does not have an
office in[Delhi] it may send such notice by facsimile or e-mail and by
registeredacknowledgementdue,airmailorbycourier; and

anynoticeorcommunicationbyaPartytotheotherParty,giveninaccordance
herewith, shall be deemed to have been delivered when in thenormal
course of post it ought to have been delivered and in all other cases,it shall
be deemed to have been delivered on the actual date and time ofdelivery;
provided that in the case of facsimile or e- mail, it shall be
deemedtohavebeendeliveredontheworkingdayfollowingthedateofits
delivery.

Language

All notices requiredto be given by one Party tothe other Party and all
othercommunications,Documentationandproceedingswhichareinanywayrelevantt
othisAgreementshallbeinwritingandinEnglishlanguage.

Counterparts

ThisAgreementmaybeexecutedintwocounterparts,eachofwhich,whenexecutedand
delivered,shallconstituteanoriginalofthisAgreement.

Confidentiality

The Parties shall treat the details of this Agreement as private and
confidential,except to the extent necessary to carry out obligations under it or to
comply

withApplicableLaws.TheContractorshallnotpublish,permittobepublished,ordisclos
e any particulars of the Works in any trade or technical paper or
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elsewherewithoutthepreviousagreementoftheAuthority.

27.17 CopyrightandIntellectualProperty rights
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AsbetweentheParties,theContractorshallretainthecopyrightandotherIntellectualPr
opertyrightsintheContractor'sdocumentsandotherdesigndocumentsmadeby(oron

behalfof)theContractor.TheContractorshallbedeemed (by signing this Agreement)
to give to the Authority a non-terminabletransferable non-exclusive royalty-free
licence to copy, use and communicate theContractor's documents, including
making and using modifications of them. Thislicenceshall:

(a) apply throughout the actual or intended working life (whichever is
longer)oftherelevantpartsofthe Works;

(b) entitle any person in proper possession of the relevant part of the Works
tocopy, use and communicate the Contractor's documents for the purposes
ofcompleting,operating,maintaining,altering,adjusting,repairinganddemoli
shingtheWorks; and
in the case of Contractor's documents which are in the form of
computerprograms and other software, permit their use on any computer
on the
SiteandotherplacesasenvisagedbythisAgreement,includingreplacementsofa
nycomputerssuppliedbythe Contractor.

TheContractor'sdocumentsandotherdesigndocumentsmadeby(oronbehalfof)theCo
ntractorshallnot,withouttheContractor'sconsent,beused,copiedorcommunicatedto
athirdpartyby(oronbehalfof)theAuthorityforpurposesotherthanthosepermittedun
derthisClause27.17.
AsbetweentheParties,theAuthorityshallretainthecopyrightandotherintellectualpro
pertyrightsin thisAgreementandotherdocumentsmadeby (oronbehalf of) the
Authority. The Contractor may, at its cost, copy, use, and obtaincommunication of
these documents for the purposes of this Agreement. They shallnot, without the
Authority's consent, be copied, used or communicated to a
thirdpartybytheContractor,exceptasnecessaryforthepurposesofthe contract.

LimitationofLiability

Neither Party shall be liable to the other Party for loss of use of any Works, loss
ofprofit,lossofanycontractorforanyindirectorconsequentiallossordamagewhichma
y be suffered by the other Party in connection with this Agreement, save
andexceptasprovidedunderArticles23and25.

The total liability of one Party to the other Party under and in accordance with
theprovisions of this Agreement, save and except as provided in Articles 23 and
25,shallnotexceedtheContractPrice.Fortheavoidanceofdoubt,thisClauseshallnotlim
it the liability in any case of fraud, deliberate default or reckless misconduct
bythedefaulting Party.

CareandSupplyof Documents

Eachof theContractor’s documents shall be in the custody and care of the
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Contractor,unlessanduntiltakenoverbytheAuthority.Unlessotherwisestatedinthe
Agreement, the Contractor shall supply to the Authority 2 (two) copies of
theeachoftheContractor’sdocuments.

The Contractor shall keep, on the Site, a copy of the Agreement, publication
namedin the Authority’s requirements, the Contractor’s documents, and variations
andother communications given under the Agreement. The Authority’s personnel
shallhavetherightofaccessto allthese documentsatallreasonabletimes.

If a Party becomes aware of an error or defect of a technical nature in a
documentwhich was prepared for use in executing the Works, the Party shall
promptly givenoticetotheotherpartyofsucherrorordefect.

Authority’sUseofContractor’sDocuments.

AsbetweentheParties,theContractorshallretainthecopyrightandotherIntellectual Pr
opertyrightsintheContractor’'sDocumentsandotherdesigndocumentsmadeby(oron
behalfof)theContractor.

TheContractorherebygivestotheAuthorityanon-
terminabletransferablenonexclusive royalty-free license to copy, use and
communicate the
Contractor’sDocuments,includingmakingandusingmodificationsofthem.Thislicense
shall:

(a) apply throughout the actual or intended working life (whichever is
longer)oftherelevantpartsofthe Works,

entitle any person in proper possession of the relevant part of the Works
tocopy,useandcommunicatetheContractor’sDocumentsforthepurposesofco
mpleting,operating,maintaining,altering,adjusting,repairinganddemolishin
gtheWorks, and

in the case of Contractor’'s Documents which are in the form of
computerprograms and other software, permit their use on any computer
on the Siteand other places as envisaged by the Contractor, including
replacements ofanycomputerssuppliedbythe Contractor.

The Contractor’s Documents and other design documents made by or on behalf
oftheContractorshallnot,withouttheContractor’sconsent,beused,copiedorcommuni
catedtoathirdpartyby(oronbehalfof)theAuthorityforpurposesotherthanthosepermi
ttedunderthis Sub-Clause.

Contractor’sUseofAuthority’s Documents

AsbetweentheParties,theAuthorityshallretainthecopyrightandotherintellectual
property rights in the Authority’s requirements and other Documentsmade by (or
on behalf of) the Authority. The Contractor may, at its cost copy, use,and obtain
communication of these documents for the purpose of the
Agreement.Theyshallnot
withouttheAuthority’sconsent,becopied,usedorcommunicatingtoathirdpartybythe

Contractor,exceptasnecessaryforthepurposesoftheAgreement.
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27.22 AccesstotheSitebyOthers
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TheContractorshall,atalltimes,affordaccesstotheSitetotheauthorizedrepresentative
softheAuthority,theAuthority’sEngineerandanyoneelseauthorizedbytheAuthorityt
oaccessthesiteandtothepersonsdulyauthorizedbyanyGovernmental
Agencyhavingjurisdiction overtheProject,includingthoseconcerned with safety,
security or environmental protection to inspect the ProjectHighway and to
investigate any matter within their authority and upon
reasonablenotice,theContractorshallprovidetosuchpersonsreasonableassistancene
cessarytocarryouttheirrespectivedutiesandfunctionswithminimumdisruption  to
the construction, operation and maintenance of the Project Highwayconsistent
with the purpose for which such persons have gained such access to theSite.

Term

This Agreement shall come into force and effect from the date first
hereinabovewritten and shall remain in force and effect till the Termination Date
ie. the
PartiesperformalltheirrespectiveobligationsoristerminatedbyanyofthePartiesforth
ereasonsandinthemannerprovidedforintheAgreement.

Amendments

TheAgreementmaynotbesupplemented,amended,modifiedorchangedexceptbyan
instrument in writing signed by the Contractor and the Authority and
expressedtobeasupplement,modificationorchangetotheAgreement.

Representationand Bribes
TheContractorrepresentsandwarrantstotheAuthoritythat:

(g) NorepresentationorwarrantybytheContractorcontainedhereinorinanyothe
r document furnished by it to the Authority, or to any
Governmentallnstrumentality in relation to Applicable Permits contains or
will
containanyuntruestatementofmaterialfactoromitsorwillomittostateamateri
alfactnecessarytomakesuchrepresentationorwarrantynotmisleading; and
It warrants that no sums, in cash or kind, have been paid or will be paid
byor on behalf of the Contractor, to any person by way of fees, commission
orotherwise for securing or entering into the Contractor for influencing
orattempting to influence any officer or employee of the Authority or GOI
inconnection therewith.

No Agency

TheAgreementdoesnotconstituteeitherPartyastheagent,partnerorlegalrepresentati
ve of the other for any purposes whatsoever, and neither Party shallhave
anyexpressorimpliedrightorauthoritytoassume ortocreate
anyobligationorresponsibilityonbehalfoforinthenameoftheotherParty.
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